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Does ORS 419B.100(1)(C) authorize the
juvenile court to assert jurisdiction over a
child based on its assessment that jurisdic-
tion and wardship would be in the child’s

best interests?
‘ I l ‘ I Deptt of Human Services v. ] R.F., 351 Ot
570, 273 P3D 87 (2012) suggests

not. In that case, the Oregon Supreme
Court clarified that, as a2 matter of state
law (ORS 419B.090)(4)), all provisions

of the juvenile dependency code must be
construed and applied consistent with a
parent’s Fourteenth Amendment right to
direct the upbringing of his or her children,
which includes the presumption that a fit
parent acts in his or her child’s best interest.
Thus, the due process rights of the parent
circumscribe the construction and applica-
tion of every provision of Chapter 419B.
That is, the parent’s liberty interest in the
care and companionship of his or her child,
and the procedural protection attended
therein, must be read into every provision of
Chapter 419B.

In J.R.F, the Department of Human Ser-
vices removed the fathet’s teenage daughter,
D, from the fathet’s home after D reported
that the father had physically assaulted her.
The father had three other children in his
care, ranging in ages from 2 to 12 years old.
The juvenile court asserted jurisdiction over
only D. By the time of the post-jurisdic-
tional review hearing that became the sub-
ject of the appeal, the father had produced
the younger children to visit with D on one
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occasion. Further, the father had informed
the department that he did not wish to pat-
ticipate in reunification services.

Neither the father nor D were present at

the review hearing. The hearing consisted
of the unsworn representations of the case
worker, the representations of the attorneys,
and three reports that the court considered
but were never offered or received as exhib-
its, or judicially noticed by the court on the
record pursuant to ORS 419A.253(1).

After reviewing the reports, the court ex-
pressed concern that D had not been having
regular visits with her siblings. The depart-
ment, the father’s counsel, and D’s counsel
each expressed the belief that the court did
not have authority to render orders as to
children who were not subject to the court’s
jurisdiction. Nonetheless, the court ordered
that “Father will not interfere or obstruct
contact between [D] and siblings.” 351 Or

at 575-76.

The father appealed, arguing that the court
acted without authority and violated his
Fourteenth Amendment right to direct

the upbringing of his children who were

not subject to the court’s jurisdiction. The
department responded that the court’s order
was authorized because contact with her
siblings was in D’ best interests. The Court
of Appeals affirmed, holding that ORS
419B.337(3) authorized the court’s order.

Dept. of Human Services v. |.R.F., 244 Or App
363, 261 P3D 42 (2011), revd, 351 Or
570, 273 P3D 87 (2012).

On review before the Oregon Supreme
Court, the father argued that ORS
419B.090(4) requires the coutt to con-
strue all provisions of the juvenile code

“in compliance with federal constitutional
limitations on state action established by the
United States Supreme Court with respect
to interference with the rights of parents

to direct the upbringing of their children.”
Because the father had not been adjudged
“unfit” with regard to D’s siblings, the
father reasoned, no provision of the juvenile
code, when propetly construed, authorized
the court’s ordet. See Troxel v. Granville, 530
US 57,68-70,120 SCt2054,2060-62,
147 LED 2d 49 (2000) (fit patent entitled
to the presumption that he or she acts in his
ot her children’s best interest).

The department responded that the juvenile
code conferred upon the juvenile court
plenary authority to order anything that it
deemed was in a ward’s best interests. But,
it acknowledged that the record (which, as
noted, consisted mostly of the unsworn rep-
resentations of the parties) was inadequate’
for the court to review “the possible due
process implications of the order[.]” J.R.F,

351 Orats77.

The Oregon Supreme Court reversed:

“[W Jbatever authority may be said to have been

conferred by the statutes that the parties dispute
in this case - - an issue that we do not resolve - -
that anthority is bounded by the due process rights
of parents. As we have noted, DHS has
conceded that, to the extent that the due
process rights of parents are implicated in
this case, the record is inadequate.

“DHS’s suggestion that we should narrow
our focus and address the authority of the
juvenile court as set out solely in the par-
ticular statutes that the parties have cited
is untenable. In assessing the author-

ity that those statutes confer - - indeed,

in addressing any issue of statutotory
construction - - we do not address each
statute in isolation. Rather we address
those statutes in context, including other
parts of the same statute at issue.

“DHS insists - - and the Court of Appeals
agreed - - that father failed to preserve

a contention that the trial court’s order
violated his parental rights under the Due
Process Clause of the Fourteenth Amend-
ment. Our decision, howevert, is not
based on an unpreserved constitutional
claim. Rather, itis based on our obliga-
tion to interpret the statutes correctly,
which includes an obligation to consider
relevant context, regardless of whether

it was cited by any party. Ir this case, that
relevant context includes ORS 419B.090(4),
which makes clear that the due process rights of
parents are always implicated in the construction
and application of the provisions of ORS chapter

419B. Accotdingly, in light of the DHS
acknowledgement of the inadequacy

of the record for review, we reverse the
opinion of the Court of Appeals and
vacate the order of the juvenile court.”

JR.E,351 Orat 578-79.

The court’s opinion in J.R.F, has broader
applicability than the limited factual cit-
cumstances of that case. The court held
that, as a matter of state law, each provision
of the juvenile code must be construed and
applied in accordance with the presumption
in favor of the fit parent and the parent’s
right to direct his or her child’s upbring-
ing. That principle should guide the parties
and the court in all stages of dependency
litigation, particularly at shelter hearings,
jurisdictional hearings, and hearings on a
parent’s motion to dismiss.

For example, propetly construed, ORS
419B.100(1)(C) does not authorize the
court to assert jurisdiction on allegations
that are premised upon the presumption
that the parent is unfit, e.g, the parent has
refused to voluntarily engage in services
(presumes parent needs services) or the
child has special needs (presumes parent
cannot attend to the child’s needs). Unless
and until some party proves, in the first in-
stance, that the parent is not fit, the parent is
presumed to act in the child’s best interest,
and the juvenile court has no authority
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to intervene (even if it believes that to do so
would be in the child’s best interest).

Further, in enacting ORS 41B.090(3)
(State of Oregon recognizes the impor-
tance of sibling relationships) and ORS
419B.192(2) (tequiting the department
to make diligent efforts to place siblings
together) the legislature recognized the
importance of sibling relationships and
directed the juvenile court and the depart-
ment to do the same. But propetly con-
strued, in light of J.R.F., ORS 419B.090(3)
and ORS 419B.192(2) do not authorize
the court to elevate the interests of siblings
in maintaining their relationships with each
other above a parent’s interests in the care
and control of each of his or her children.
That is so because, unlike the parent-child
relationship, siblings have no constitu-
tionally protected liberty interest in their
relationships with one another. ®
' For a comprehensive discussion of how to develop
an adequate record for appeal see The Honor-
able David V. Brewer, Chief Judge, Oregon Court
of Appeals, View From the Bench, Youth Rights &
Justice Juvenile Law Reader, June 2011 /July 2011,
at 4-5. See also, The Honorable Maureen McKnight,
Multnomah County Circuit Court, I#’s Been Said or

Read— But is it in Evidence?, Youth Rights & Justice
Juvenile Law Reader, June 2011 /July 2011, at 5-9.
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Case
Summaries

By Eleanor Garretson, Volunteer Attorney

Dept. of Human Services v.
BB, 250 Ot App 566 (2012),
(June 20, 2012) (Per curiam)

(Marion CO) http://www.pub-
lications.ojd.state.ot.us/Publications/
A147227A pdf

The Department of Human Services

(DHS) petitioned the Court of Appeals for
reconsideration of its decision in Depz. of
Human Services v. B.B., 248 Or App 715,274
P3d 242 (2012). In that case, the court
reversed the juvenile court’s jurisdiction
after it determined there was insufficient
evidence that father’s history of child sex
abuse created a reasonable likelihood of
harm to his children’s welfare. DHS argued
that the court misconstrued ORAP 5.40(8)
when it reviewed the facts de novo absent a
request from any party.

The Court of Appeals held that, under ORS
19.415(3)(b), it has sole discretion over
whether to review a record de novo in an eq-
uitable action ot proceeding. The opinion
focused on what DHS should have included
in its petition for reconsideration: (1) why

the de novo review was detrimental to DHS’s
ability to adequately brief its position; (2)
how its brief would have been different;
and (3) how the facts reconsidered under
the de novo standard should differ from
those the court actually reviewed. Overall,
DHS needed to demonstrate that it should
have prevailed under a de novo review of the
record. Adhering to its former decision, the
court concluded that in the earlier proceed-
ing DHS had fully briefed the facts adverse
to father and made no argument that the
court had considered facts unsupported

by the record when conducting its de novo
review.

Dept. of Human Services v.
S.A., 250 Or App 720 (2012),
(June 27, 2012) (Sercombe, J.)

(Marion CO.) http://www.publications.
ojd.state.otr.us/Publications/A149996.pdf

Father appealed a juvenile court order estab-
lishing a guardianship for his child, C. The
child’s permanency plan was changed from
reunification to guardianship in August
2010. Later the father requested that the
plan be changed back to reunification and at
the same time DHS moved to establish C’s
step-grandmother as guardian.

Father’s first argument was that the juvenile
court entered the order after a combined
permanency and guardianship hearing on

September 30, 2011, yet failed to include
the permanency determinations required
by ORS 419B.476(s) in the order. Father
acknowledged he did not raise the issue
below but contended that under S7afe ex re/
Dept. of Human Services v. M. A., 227 Or App
172, 205 P3d 36 (2009) preservation is
not necessary when a court errs by failing
to make the required permanency findings.
Until the order is issued a party has no way
of knowing if it complies with the statute.

DHS argued this case was distinguishable
from M. A. because the September 30TH
hearing was not a permanency hearing,
Because it was unclear whether father had
abandoned his request for a permanency
determination regarding C, he was required
to preserve his claim that the court failed

to make permanency plan findings. The
Court of Appeals disagreed and held that

it had been a permanency hearing because
father’s attorney had withdrawn a request
that it also be a permanency hearing as to
his other child T, the court had indicated it
was a permanency hearing, and the court
was obligated by statute to conduct its yearly
permanency hearing around that time. The
court erred by failing to enter the find-

ings required by statute and father had not
needed to preserve his objection at the
earlier hearing,

Father also argued that there was no
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evidence to support the court’s holding
that the “proposed guardian is suitable to
meet the needs of the ward and is willing to
accept the duties and authority of a guard-
ian” as required by ORS 419B.366(5)(c).
The Court of Appeals reviews the juvenile
court’s factual findings to see if there is any
evidence on the record to support them.

It found that a DHS affidavit stating that
the step-grandmother was able and will-
ing to be a guardian and had an excellent
relationship with the child satisfied the “any
evidence” standard.

Dept. of Human Services v.
S.N.,, 250 Or App 708 (2012),
(June 27, 2012) (Sercombe, J.)

(Marion CO) http://www.publications.
ojd.state.or.us/Publications/A149584.pdf

Father appealed a permanency judgment
that changed the plan for his daughter, L,
from reunification to placement with a fit
and willing relative through a guardian-
ship. L was born in 2005 when father was
58 years old and mother was 16 and was
removed from mothet’s home in 2009. In
April 2010, father obtained an order estab-
lishing his paternity. He admitted to the
allegations in DHS’s subsequent jurisdiction
petition that he was aware of mother’s drug
and alcohol and housing problems but had

done nothing to assert custody of L. and that
his own mental health problems interfered
with his ability to safely parent and protect
IL,

At his psychological evaluation, father was
diagnosed with a paranoid personality dis-
order which causes him to view the world
as threatening and react inappropriately to
others’ benign behaviors. The psychologist
recommended that L not be placed with
the father, because his personality disorder
made him unsuitable as a primary caregiver
and there were no effective treatments for
the disorder. DHS staff and father’s adult
daughter confirmed that he was frequently
angry, difficult to deal with, and threaten-
ing.

After the evaluation, father attended a 10-
week parenting class where he had perfect
attendance and performed well. He also
never missed his weekly visits with L. and
had positive interactions with his daughter.
At the permanency hearing, the juvenile
court concluded father was not capable of
providing the stable, consistent, predictable
environment necessary for the child’s health
and safety.

Father asserted that the court erred in
finding DHS had made reasonable efforts
toward reunification and that he had not
made sufficient progress, findings required
by ORS 419B.476(2)(). The Court of
Appeals agreed with the state that un-

der these circumstances, DHS had made
reasonable efforts to reunify the father and
L. Given the psychologist’s assessment of
father’s mental health issues and the likely
ineffectiveness of any services, those DHS
provided were reasonable. Fathet’s comple-
tion of services did not necessarily mean
that he made sufficient progress toward re-
unification because he continued to display
angry outbursts throughout the process and
displayed consistently poor judgment such
as impregnating a much younger woman.
Additionally, L suffered from PTSD and
sensitivity to sound which could make her
particularly susceptible to father’s outbursts.
Even given father’s good performance in
parenting class and positive visits with L,
the juvenile court did not err as a matter of
law.

Dept. of Human Services v.
TR., 251 Or App 6 (2012),
(July 5, 2012) (Wollheim, J.)

(Marion CO.) http://www.publications.
ojd.state.otr.us/Publications/A149823.pdf

Father and mother separately appealed the
juvenile court changing the permanency
plan for their daughter from reunifica-

tion to adoption. At three months old, the
parents brought their child to the hospital
with injuries that doctors determined were
the result of nonaccidental trauma or abuse.
The parents participated in a variety of

services including counseling and visitation
with the child but never provided DHS with
an adequate explanation of the injuries or
acknowledged any responsibility.

The parents’ argued that the juvenile court
gave improper weight to the fact that they
had not provided any explanation when
changing the permanency plan. They
contend DHS did not make reasonable
efforts toward reunification and that their
completion of services indicated they had
made sufficient progress to allow safe
reunification. The Court of Appeals agreed
that DHS had made reasonable efforts
because lack of information about the cause
of the injuries made it unable to develop a
service plan specifically tailored at address-
ing the abuse. It also found that absent

any acknowledgment of wrongdoing by

the parents, they had not made sufficient
progress to convince the court they were re-
habilitated or likely to prevent future abuse
of the child.

Mother also argued that the juvenile court
committed reversible error for failing to
establish a deadline for DHS to file a peti-
tion to terminate parental rights and place
the child for adoption as required by ORS
419B.476(5)(b)(B). The court had previ-
ously reversed several opinions for failing
tomake determinations under ORS
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419B.476, such as permanency findings.

The court rejected this argument noting
that those cases involved fatal errors that
went to the heart of the decision to change
a permanency plan whereas setting the
timeline did “not reflect on the substance of
the juvenile court’s permanency determina-
tion.”

Dept. of Human Services v.
L.G,251 Or App 1 (2012),
(July 5, 2012) (Wollheim, J.)

(Marion CO) http://www.publications.
ojd.state.or.us/Publications/A149648.pdf

Mother appealed a finding that her infant
child, I, was within the jurisdiction of the
court. The juvenile court found that condi-
tions and circumstances endangered the
welfare of the child because the mother had
been subjected to domestic violence by Ls
father and could not protect L. or her older
child J from the father. ] was physically
abused by Ls father and mother did not give
J proper medical care after his birth.

Mother argued that the conditions and
circumstances that gave rise to the original
petition in April 2011 no longer existed
by the time of the hearing in August 2011
since she no longer lived or had contact
with I’s father. The state argued that the

mother’s failure to recognize an abusive
situation made it possible that a similar
situation could occur in the future with a
different individual. The Court of Appeals
noted that juvenile court jurisdiction must
focus on the child’s current conditions and
circumstances not what happened in the
past. It agreed with mother and reversed
the juvenile court’s jurisdictional findings
because mother was not currently in a rela-
tionship with an individual who might pose
a risk to L.

Dept. of Human Services v.
KMP, 251 Or App 268
(2012), (July 18, 2012)
(Schuman, P.J.) (Coos Co.) http://

www.publications.ojd.state.or.us/Publica-

tions/A150404.pdf

Mother appealed the termination of her
parental rights arguing that her nonappear-
ance at a pretrial conference was due to
excusable neglect. Mother failed to attend
the 9:00 a.m. hearing because she had
accidentally written down that the hearing
was at 2:30 p.m. and was unable to find
transportation to the courthouse when she
learned of her mistake. The juvenile court
denied mother’s motion to set aside the
default judgment with no explanation.

ORS 419B.819(7) authotizes a juvenile
court to terminate a parent’s rights for

failure to appear to any hearing related to
the termination petition. The court also has
discretion to set aside a judgment on the ba-
sis of excusable neglect. In State ex rel Dept.
of Human Services v. G.R., 224 Or App 133,
197 P3d 61 (2008), the Court of Appeals
laid out a two-step analysis for evaluating
excusable neglect. First, the court must de-
termine whether the parent had established
as a matter of law that the nonappearance
resulted from excusable neglect, which in-
cludes a reasonable good faith mistake as to
the time and place of a proceeding. Second,
the court retains discretion to look at the
totality of the circumstances, considering:
(1) the nature and magnitude of the intet-
est that was adjudicated; (2) the movant’s
promptness in attempting to rectify the
nonappeatance; (3) the extent to which the
interests of other parties would be preju-
diced if the motion was granted, including
any detrimental reliance; and (4) whether
the movant can present at least a colorable
defense on the merits.

The Court of Appeals found that mother’s
excusable neglect warranted reversing the
termination judgment. Mother satisfied
step one because she made a good faith
mistake when writing down the time of

the trial, she had been actively preparing

for trial, and acted promptly to rectify her
mistake. As to step two, the court said the
considerations related to discretion “militate
decisively in mothet’s favor.” Her interest

in retaining her parental rights was pro-
found, she moved quickly to set aside the
judgment, no party had relied on the judg-
ment to their detriment, and she had been
working with her attorney to prepare herself
and another witness for trial. The Court

of Appeals concluded that the juvenile

court had abused its discretion by denying
mother’s motion to set aside the judgment
terminating her parental rights.

Dept. of Human Services

v. I/C.A., 251 Or App 407
(2012), (July 25, 2012) (Orte-
ga, P.].) (Lane Co.) http://www.

publications.ojd.state.or.us/Publications/
A150003.pdf

Mother appealed from a judgment changing
the permanency plan for her child AA from
adoption to another planned permanent
living arrangement (APPLA). In 2008, AA
was removed from mother’s care after she
and father were arrested in a police raid of a
marijuana grow operation. In 2009, the ju-
venile court granted a DHS petition to ter-
minate mother’s parental rights, which the
Court of Appeals reversed after concluding
that DHS had failed to prove by clear and
convincing evidence that mother could not
provide a safe home for AA within a
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reasonable timeframe. Ina 2011 perma-
nency hearing, the juvenile court approved
changing the permanency plan from adop-
tion to APPLA in the form of permanent
foster care with A A’s maternal grandmoth-
er.

On appeal, mother argued that DHS had
failed to make reasonable efforts to reunite
AA with mother and failed to prove that
mothet’s progress was insufficient to allow
AA to be safely placed in her care. These
findings are required by ORS 419B.476(2)
(@) which applies when the case plan at

the time of the hearing is to reunify the
family. The Court of Appeals noted that
the governing statute was actually ORS
419B.476(2)(b) which applies when the
case plan is something other than reunifi-
cation and requites only that DHS make
reasonable efforts to place the ward in ac-
cordance with the applicable plan.

APPLA is the least preferred permanency
plan and if the juvenile court changes a plan
to APPLA it must offer compelling reasons
why it would not be in the best interests of
the child to be returned home or placed in a
more preferred plan. The Court of Appeals
reviews the juvenile court’s best interest
determination for abuse of discretion. The
court held that the juvenile court did not
abuse its discretion because DHS adequately
demonstrated that other permanency plans

were not available. DHS could not put-
sue adoption without a second attempt at
termination. Returning home was not in
AA’s best interest because mother had failed
to maintain stable housing, had engaged in
other dishonest behavior such as providing
false information on a food stamps applica-
tion, and consumed alcohol despite being
on medication that made this extremely
dangerous. Other alternative placements
were not available and AA was thriving in
his maternal grandmother’s care. Finally,
the court rejected mother’s argument that
DHS failed to comply with the administra-
tive rules governing APPLA and affirmed
the juvenile court’s order changing the
permanency plan.

Dept. of Human Services v.
MR., 251 Or App 387 (2012),
(July 25, 2012) (Brewer, J.)
(Multnomah Co.) http:/www.

publications.ojd.state.or.us/Publications/
A149109.pdf

DHS appealed a juvenile court order deny-
ing its motion to unseal mother’s DHS
records from a previous juvenile depen-
dency case in which mother , as a minor,
had been the dependent child. In 2006, she
was involved as the mother in a dependency
proceeding involving her eldest child. The
court ordered that all material relating to

mother’s “history and prognosis” contained
in mother’s own juvenile dependency file
was privileged and must be removed from
any file “in this her child’s dependency” and
the information should be redacted from
the social file “in this case.”

In 2011, responding to an abuse report
involving one of mother’s younger children,
DHS disclosed to evaluators information
from mothet’s juvenile dependency record.
Thereafter, mother made admissions that
established juvenile court jurisdiction over
her four younger children. At this proceed-
ing, the juvenile court stated that the 2006
order continued to apply, rejecting DHS’s
contention that it only pertained to the
eldest child.

In response, DHS filed a “Motion to
Clarify Judgment” and “Motion to Unseal
Mother’s DHS Records As a Dependent,”
both of which the juvenile court denied.
The Court of Appeals affirmed, noting that
the juvenile court had not in fact “sealed”
mother’s dependency records in its 2006
order. Designating a record as privileged
is not the same as sealing a record. A party
can seek disclosure of privileged records
whereas sealing closes and prevents access
to a record and courts can only seal records
when given specific statutory authority
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Dept. of Human Services v.
J.G., 251 Or App 515 (2012),
(Aug. 1, 2012) (Nakamoto, J.)

(Klamath CO) http://www.publica-
tions.ojd.state.ot.us/Publications/A150208.
pdf

Father appealed a finding that his son, AG,
was within the court’s jurisdiction based on
allegations that his emotional and physical
abuse toward his four stepchildren pre-
sented a danger to AG. In 2011, DHS filed
a petition to establish jurisdiction over all
five children due to the threat of harm from
father. At the jurisdictional proceeding,
father did not object to the hearing being
about all five children.

The only evidence the court relied on to
establish jurisdiction was out-of-court
statements made by the stepchildren to

two testifying witnesses: (1) a DHS case
worker describing extensive abuse and (2) a
medical examiner at CARES. Father timely
objected that these statements were inad-
missible hearsay. DHS argued the evidence
was admissible under Szate ex rel Juv. Dept.

v. Cowens, 143 Or App 68, 922 Pad 1258
(1996) in which the Court of Appeals held
that a child’s out of court statement was
admissible nonhearsay against father as a
statement of a party-opponent. It reasoned
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that a child will always have interests ad-
verse to the state because of an interest in
maintaining the parent-child relationship.

Father argued that Cowens did not apply

in this case because the stepchildren were
not parties in AG’s dependency case. DHS
responded that though father limited his
appeal to just AG, the juvenile court adju-
dicated petitions involving the stepchildren
as well. The Court of Appeals agreed that
the record indicated the stepchildren were
parties because father did not object when
mothet’s attorney told the court that the
jurisdictional proceeding was for all five
children and gave no indication of a desire
to bifurcate the proceedings. The court
also rejected father’s argument that Cowens
only applied to parent-child relationships
because Oregon courts have recognized the
existence of a parent-stepchild relationship.

However, the Court of Appeals found that
the Cowens rationale did not apply to the tes-
timony of the CARES examiner offered by
the children’s attorney. Children cannot be
party-opponents when they offer their own
statement, only when evidence is offered
by the “adverse” party the state. Because
the testimony of the DHS caseworker was
sufficient to demonstrate fathet’s physical
and emotional abuse, it affirmed the court’s
jurisdiction over AG. @

When Are Wine and
Chocolate Good for Kids?

The Kn@wledge

Ull 1IVEersce

Wine & Chocolate Extravaganza

An event for grown-ups who care about kids.

October 13, 2012 Presented by fll TONKONTORP.»

ATTORNEYS
Call or Click to Buy Tickets or Donate

503.232.2540 X231 -- www.youthrightsjustice.org

Sponsors
Consolidated Community Credit Union ¢ Convergence Networks ¢ Coordinated Resources
Group, Inc. * Gevurtz Menashe Larson & Howe PC ¢ Integra Telecom * Knowledge
Universe ® OnPoint Community Credit Union ¢ Pacific Office Automation ® Sigma
Investment Management Company * The Standard ® Wildcat Creek Trust ¢ Tonkon Torp
LLP * Whole Foods Market  Williams Kastner and more!

Auction Items
Caribbean Vacation * Dinner with Cheryl Strayed, New York Times #1 bestselling author of
Wild: From Lost to Found on the Pacific Crest Trail * Getaways to Bend, Gearhart, Lincoln City,
Newport, Pendleton, and Southern Oregon ¢ Instant Party with Cleaning Service & 1/4 Keg
* Sous Chef for a Day * Trip to Los Angeles for the Jay Leno/Tonight Show and Disneyland
* Wine Selections from the Youth, Rights & Justice Board of Directors * Wine Tasting at
Ankeny Vineyard, Bethel Heights, Dobbes Family Estate, Maryhill Winery and Willamette
Valley Vineyards and more!

Wineries, Chocolatiers & Desserts
Baker & Spice ¢ Bliss Bake Shop ¢ Cheesecake Factory © Cooper Mountain Vineyard
* Dave’s Killer Bread * Eos Wine Selections ® Euphoria Chocolate Company * Helen
Bernhard Bakery * Methven Family Vineyards ® Pheasant Valley Vineyard & Winery ¢ Rose’s
Restaurant & Bakery ¢ Sineann Winery * Sokol Blosser Winery ® Stirs the SOUL ¢ Voodoo
Doughnut * Wallowa Lake Fudge Company * Walnut City WineWorks ¢ Whole Foods
Market and more!
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Nick Demagalski

Anyone who’s called into the Youth, Rights
& Justice office in the last fourteen years
has likely spoken to Nick. He’s been a legal
assistant to most attorneys here, and for

a short time for attorneys at Bertoni and
Todd. He is now in need of our assistance.
Nick has been diagnosed with cancer. A tu-
mor was found in his brain a few weeks ago
and then others were found in other areas.
He begins an aggressive four-month che-
motherapy plan this week, and as a result,
will not be able to work for some time.

Nick is also a father and the sole breadwin-
ner in his family. He has two small chil-
dren, and his wife, Nicole, is about to give
birth to their third child in about six weeks.
He needs our help. A Wells Fargo account
has been set up to take donations in his
name. If you are interested in donating, you
will need the following account number:
894 181 070 0. You can also donate online
at http://fundraztr.com/campaigns/2LtSe#.
UDOtbhDCO0fB4.mailto.

Thank you so much for any help you can
give. Nick has been our rock through the
years. Now it’s out turn.

Volume 9, Issue 4 - August 2012 / September 2012

Youth, Rights & Justice Juvenile LLaw Reader

Page 7



http://fundrazr.com/campaigns/2LtSe#.UDOtbDC0fB4.mailto
http://fundrazr.com/campaigns/2LtSe#.UDOtbDC0fB4.mailto
https://jrplaw.ejoinme.org/MyEvents/2012Gala/tabid/390907/Default.aspx
http://www.youthrightsjustice.org

View From
the Bench

Are We Better Off?

By Elizabeth Welch, Senior Judge

What effect did In Re Gault have on the
Juvenile Courts? Are Juvenile Courts more
effective today?

Prior to the US Supreme Court decision

in L9 67 which gave juveniles the right to
counsel, alawyer in Juvenile Court was a
rare sight. Not only were there no lawyers
for youngsters, there were rarely DAs either.
Exceptions to this situation included mur-
ders and other very serious charges. Occa-
sionally there was defense counsel when the
parents hired their child a lawyer.

The important question is how did the sys-
tem function. Pre-Gault and for many years
thereafter, the most common form of dis-
position for youth referred to Juvenile Court
was what was called Informal Probation.
Essentially the Juvenile Court counselor
decided whether the matter should be taken
to Court or disposed of with a stern lecture
or a brief informal period of probation. The
standard used by the counselor included the
likelihood of repeated misbehavior and the
best interests of the child. It was widely
recognized that children who entered the
justice system suffered negative conse-
quences which were to be avoided where
possible. There was no adjudication; there
was no publicly accessible offender history.

Prosecutors did not make the decision to

charge except in the “infamous” or news-
worthy offense and even then Juvenile
Court counselors had a lot of influence. In
DAs offices Juvenile Court work was not
seen as legal work. If the Juvenile court
counselor made the decision to proceed
formally, i.e. file a petition, the DA would
then pick up a file, usually on the day of the
hearing, and present the evidence.

Those practices capture the true spirit
behind Juvenile Courts, vis-a-vis chil-
dren make poor choices and society
needs to recognize the frailties of the
teen years and, where appropriate, not

treat kids as offenders.

After Gault was decided, the growth of
the appointment of counsel was significant
and with that there was increasing demand
for the involvement of DA’s.  Simply, the
Juvenile Court counselors wanted someone
on their side. Informal probation was still
alive and continued to be a common prac-
tice, to varying degrees until the L99o0s.

In the eatly 1970’s, the concept of divet-
sion blossomed. This movement was a
further recognition of the importance of
keeping impressionable kids out of the
justice system by establishing community
based programs to which certain low level
offenders would be referred for voluntary
intervention services. There was a signifi-
cant body of data that made clear that the
further a youth penetrated into the system,
the more tainted he was by the experience.
“Labeling “ a child an offender was shown
to be a toxic message to the child.

The transition of the Juvenile Court system
to a prosecutor based system occurred

slowly over the succeeding years for a
variety of reasons. Once lawyers were at Ju-
venile Court, they have a way of enhancing
their role—human nature. With the advent
of the Teen Menace in the late 1980’s and
90’s, gang violence and rising crime rates
led to pressures to prosecute and incarcer-
ate. Then of course there was Measute 11;
this was the most dramatic development in
Juvenile Justice since Gault. Accountability
displaced the Best Interests of the Child as
the guiding consideration.

It is interesting to note that there are still
courts in Oregon where the DA’s involve-
ment is as litigator in support of the petition
and not a major player in the decision to
charge. Why these variations exist is an
interesting question.

“Formal Accountability Agreements” was
the compromise between the “old” system
and the adult court model. Its use through-
out the State is not well understood; it is not
grounded in the best interests of the child.

Access to juvenile court records is much
greater today; sexual offender registration
has been established for youthful offend-
ers. Collateral consequences for adjudicated
juvenile offenders when considered together
with the greater percentage of youth being
adjudicated means that the connection to
the basic principles of juvenile court are
tenuous indeed.

Unfortunately, very important questions
about the effectiveness of our basic institu-
tions do not get asked. What are the goals
of the Juvenile Justice system today? Are
they what they should be?

Continued on next page »
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page

Has accountability erased “the best interest
of the child?”

Were the goals of the old system more effec-
tive, more based in adolescent development?

Providing youthful offenders with attor-
neys when a petition has been filed is not a
substitute for thoughtful, developmentally
sensitive decision making for children
referred to the juvenile court.

If the issue in the decision to charge a child
with a crime is whether they are high risk
kids or merely normal adolescents, what is
there in the training of a lawyer that pre-
pares him or her to make that call? @

Oregon Enacts
New Education
Law

To Protect Services For
Transition Students

By Brian Baker and Lynn Haxton,
Attorneys

Last summer the Oregon legislature enacted
House Bill 2283 to address the problem
that many school districts in Oregon are
providing less than full day programs to
post high school students with disabilities
who are in the school’s transition programs.
This law applies to all Oregon students

who graduate with anything other than a
standard diploma and includes students
with a modified diploma, an extended di-
ploma or an alternative certificate. It is also
specific that a full day means the same thing
whether the student is in high school or in a
transition program. The language in ORS
329.451 explicitly requires that transition
students:

“(B) Have access to instructional hours,
hours of transition services and hours of
others services that are designed to; (i)
Meet the unique needs of the student; and
(ii) When added together, provide a total
number of instruction hours and services
to the student that equals at least the total
number of instructional hours that is re-

quired to be provided to students who are

attending public high school.” (emphasis
added)

The state minimum requirement for high
school hours is 990 hours per academic
year. Thatis 27.5 hours per week (5.5
hours per day) of instruction and services
to the student for 36 weeks every year the
student is in the transition program.

The new law also requires the school dis-
trict to give written notice to the parent or
guardian of any student receiving less than
a full day of the right to a full day program.
The school must obtain written acknowl-
edgement from the parent or guardian that
they were provided notice of this right and
document in the student’s Individualized
Education Program (IEP) an explanation of
why the student is not receiving a full day of
school. This additional requirement means
that all parents with children in transition
programs should receive notice about the

school district’s obligation to provide a full
day to their transition student.

A school district cannot unilaterally de-
crease the total number of hours of instruc-
tion and services regardless of the age of the
student. Itis the student’s individualized
education program team who decides the
number of hours of instruction and services
based on that student’s needs. It is not the
school district or the district’s program

that makes this decision. A transition
student continues to be entitled to a full day
program throughout his or her transition
years unless the student’s needs determine
otherwise. This could be a student who is
medically fragile and cannot tolerate a full
day of school or a student who is attending a
community college fulltime and desires less
than a full day program because he or she is
being successful in the college setting.

As HB 2283 is new legislation, some dis-
tricts have yet to fully or adequately imple-
ment its requirements, and it is important
that transition aged youth, their parents and
community advocates review the youth’s
individual education plan (IEP) to deter-
mine if existing services meet the law’s
requirements and the youth’s educational
needs. If a youth is receiving less than full
day services and it is unclear how services
and service times were determined, a youth
and or/his or her representative may request
an IEP review of the transition plan.

The new legislation contemplates that tran-
sition age programming includes academic
instruction, vocational instruction and
other supportive services. Under federal

Continued on next page »
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« Education Law continued from previous page

and state law, when a request for an IEP
review is made by the youth or parent, the
district must provide a meeting to review
the IEP. While a team may determine a
youth will not access a full day program-
ming for specified, individually determined
considerations, the starting point in an IEP
review should be the provision of full day
programming comparable to peers attend-
ing the district’s high schools.

Efforts to enforce HB 2283

protections

During the summer of 2012, attorneys at
Youth, Rights & Justice (YR]) and Disabil-
ity Rights Oregon (DRO) collaborated on

a state circuit court action for declaratory
judgment based on Portland Public School’s
failure to comply with this new statute.
Prior to filing, YR] and DRO met with the
special education administration at Port-
land Public Schools, Oregon’s largest urban
school district, to discuss concerns about
the district’s interpretation of the HB 2283
and district administrative practices that
resulted in transition-aged youth receiving
less than full day services. The settlement
agreement requires the district to provide
full day transition programming to stu-
dents in its Community Transition Program
(CTP), revise its notice to youth and parents
regarding the provisions of HB 2283,
develop additional program capacity to pro-
vide full day programming, and to maintain
data on transitions’ instruction and services
and statistics on service provision times

for the approximately 150 students served
through the district’s CTP. The data will be

provided to the agency’s attorneys over the
next 3 school years to ensure compliance
with the settlement agreement.

It is hoped the resolution of compliance
issues with HB 2283 by the Portland
Public school district through settlement
of potential litigation, will provide prec-
edent and impetus for other school districts
throughout Oregon to examine local school
district transition services and programs
for compliance with HB 2283. YR] and
DRO attorneys will continue to investigate
district programs that do not comply with
state law to ensure Oregon’s transition-aged
youth with disabilities realize their full po-
tential toward independence, employment
and academic attainment. @

Advocating for a
Client Aging out

of Foster Care

By Jennifer McGowan, Staff Attorney and
Abigail Pfeiffer, Law Clerk

Every year 29,500 young people age out

of the foster care system. These youth

have grown up in high-risk families and
neighborhoods. They enter adulthood

long before the majority of their peers are
expected to with low educational status,
scant employment experience, mental health
problems, high rates of homelessness, and
limited social and financial resources. The
transition is abrupt. Foster youth lose the

support of the child welfare system that has
assumed the role of guardian when they
reach a particular age of majority. To ensure
a successful transition into adulthood, these
young people need advocates to aid them in
accessing services and support.

The Department of Human Services

(DHS) is required to actively pursue
transition planning by the time the youth

is 16, although, if it is appropriate, it can
start planning when the youth is 14. ORS
419B.343(3). DHS often delegates this
task to Independent Living Programs
(ILPs). Yet, only about two-fifths of eligible
foster children receive the independent
living services from ILPs for which they are
eligible and DHS is still required by law to
plan for the remaining three-fifths.

Attorneys and other advocates need to
ensure these youth receive services that
will aid them in becoming successful
adults. From an advocate’s standpoint, this
statutorily required planning provides a
good framework for addressing the needs
and goals that should be focused on during
the transition time: housing, education,
physical and mental health, employment,
and community connections and supportive
relationships. DHS must develop needs
statements and goals in all of the identified
categories. However, it is also essential that
the young person and his or her advocates
be involved in the planning process.

The following are a list of specific consider-
ations for addressing each category:

Housing

There are two housing options for youth ag-

ing out of the foster care system that allows
them to receive financial assistance in an
independent living environment. The first,
the Independent Living Subsidy Program
(ILSP), requires that a young person still
be in the custody of DHS. It requires a
young person to spend 40 hours a week

of productive time—employment and/or
education—in order to qualify. The ILSP
can provide funds to meet needs the young
person is unable to meet through employ-
ment or financial aid from an education or
training program. The ILSP can last for up
to 12 months.

The other program is Chaffee Housing,
which a young person can access if they
were discharged from DHS care and cus-
tody after the age of 18. This program
also offers financial assistance for up to a
total of $6000, using similar criteria to the
ILSP. Youth may access assistance until age
21, or until the youth has accessed a total of
$6,000; whichever comes first.

While these housing programs are often
available to the young people we represent,
many of our clients ate not in a position to
qualify for these services. Some clients may
not be able to maintain the required hours
of work or education, others may find them-
selves earning above the limits to receive a
subsidy through their employment or other
sources of income. Instead many clients
look to other housing options, subsidized
housing lists, homeless youth organizations,
or reconnecting with biological families.
Whatever they decide, help them evaluate
what they’ll need to do to be successful in

Continued on next page »

Volume 9, Issue 4 - August 2012 / September 2012

Youth, Rights & Justice Juvenile Law Reader

Page 10




« Aging Out continued from previous page

their new homes, whether that means ap-
plying for an ILSP, budgeting for rent, or
talking about how to reconnect successfully
with their parents.

Education

All too often, young people aging out of
care did not have enough support and
stability through the early years of their edu-
cational career to achieve a level where they
are able to take advantage of the educational
vouchers and other funding programs now
available to them. Many foster youth are
inappropriately placed into special educa-
tion classrooms that limit their future
educational and employment opportunities.
They also move schools often, leading to
prolonged absences, missing records, lost
credits, and enrollment in low-quality or
alternative schools. To make sure these
youth maximize their potential, advocates
need to start early to engage the youth in
services to benefit their education. Some of
the services available include: tutoring and
remedial tutoring, GED classes, SAT prepa-
ration classes, drivetr’s education, vocational
assessment, and special vocational training.

There are a number of funding options
available to students seeking a postsec-
ondary education. Education and Train-
ing Vouchers (ETV) allow a youth up to
$5,000 per year if they meet eligibility
requirements. There are also Casey Family
Scholarships , which offer up to $10,000
to people under 25 who spent at least 12
months in foster care and were not subse-
quently adopted, and Chafee Education and
Training Scholarships , which offer up to

$3,000 per academic year for youth who
are eligible for Chafee Housing and have
graduated from high school or gotten a
GED.

In 2011, the Oregon Legislature also passed
a bill (HB 3471) that requires Oregon state
universities, community colleges, and the
Oregon Health and Science University to
waive tuition and fees for current or former
foster children less than 25 years of age.
However, the youth will still be responsible
for fees, like textbook costs and technology
fees and some schools will only apply it after
Pell Grants, so it might not be a completely
free education.

The National Center for Youth Law, a
non-profit working to ensure resources and
support for low-income children, released a
report outlining the common components
of education advocacy systems. These com-
mon components include identifying and
referring foster youth with unmet educa-
tional needs, providing the youth with case
management services, maintaining a pool
of specialized educational advocates, and
ensuring successful system management.
The report also offers concrete recommen-
dations for stakeholders and policymakers,
such as examining the current system in
their area and issuing memoranda with
procedural clarifications so that all provid-
ers are aware of how to make successful
referrals.

http://www.youthlaw.org/child_welfare/

foster_youth_education_initiative/

Physical and Mental Health

Although youth in foster care are sup-

posed to receive life skills training, many
report only receiving such instruction after
turning 17. Even when they receive life
skills training, it is often inadequate for

a youth facing mental and physical chal-
lenges. Youth transitioning from foster care
should have life skills training that will help
them recognize the need for and develop
skills to access services to promote their
physical and mental health. These services
include health care, transportation, coun-
seling about substance abuse, shopping,
emergency and safety skills, interpersonal
and social skills, cooking, housekeeping,
personal appearance, and leisure. This is a
huge range of skills and information, so it is
important that an advocate have meaning-
ful conversations that address the needs of
the individual youth.

There are also things every youth should
know about their health and wellbeing, such
as how to schedule a doctor’s appointment,
renew a prescription, and raise concerns
about their health. No topic should be
off-limits out of concerns of “softening the
blow” as this does the youth a huge dis-
service.

Employment

Part of being an adult is being able to
provide for oneself. Advocates should make
sure that youths know about vocational
services being offered. Depending on the
youth, these services, usually provided by
ILP or similar school-based programs, can
range from consumer skills to job readiness
and job search services. They can also
include budgeting and financial planning
services. Be sure that the services are really

going to aid the youth in finding a job or
managing their money successfully. Being
able to write a cover letter is a valuable skill,
but it is only part of the process. Try to
ensure that they know some of the options
available to them.

Community Connections

Many foster youth are more socially
isolated and disenfranchised than their
peers. When DHS guardianship ceases,
they are often even more vulnerable to
isolation. ILP services include peer groups,
youth networks, retreats, and conferences.
However, it’s also important to have an
open and honest dialogue with these youth
about who will be there for them. Perhaps
this means having a conversation about
how to reconnect with a biological family
without idealizing it too much or perhaps

it means discussing different ways to get
involved in the community. Although

it might not seem like it, community
connection is a vital part of a transition
plan, and youth who have those connections
have much better outcomes as they
transition to adulthood.

As an advocate, your involvement with
transition planning means holding DHS
accountable for the services it is mandated
by statute to provide. Only a fraction of
eligible teens are getting the services they
need to succeed as independent adults.
Advocates have to expect and demand these
services for the young people they advocate
for. They also have to know what services
are available and act as a referral point.
Most importantly, they have to be

Continned on next page »
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« Aging Out continued from previous page

able to have serious conversations with
young people transitioning out of foster
care about a variety of topics that will

affect their mental, physical, and relational
health, education, employment, and housing
prospects.

For additional information, see the Tt and
T2, which are transition planning templates
used by ILP for transition planning
purposes. They can be a framework for
lawyers and other advocates working with
teen clients when discussing transition
planning and readiness. The TT and T2 can
be accessed at: http://www.dhs.state.or.us/
caf/safety_model/procedure_manual/
appendices/ch4-app/4-18.pdf.

Attorneys and advocates are encouraged to
provide copies or electronic access for their
clients to YR]’s publication A Survival Guide
for Teens Aging Out of Foster Care. Access the
Guide at:

A Survival Guide
for Teens Aging Out of Foster Care

Youth, Rights & Justice

Abigail J. Pfeiffer, Law Clerk for YR] has
revised and updated: A Survival Guide for
Teens Aging Out of Foster Care. 'The Survival
Guide is designed to help youth aging out
of foster care to find the resources to be
successful. The Guide focuses on legal
rights and where to look for help when
needed.

Sexting: Child
Pornography
or Normal
Development?

By Diana Bettles, Law Clerk

It is developmentally normal for youth to
experiment with their sexuality and risk-
taking. As teens become more aware of
their sexuality, they normally feel the need
to share the information with their peers.
In our technologically advanced society, the
normal sexual experimentation has evolved
into taking pictures and sharing those via
text message - sexting. This advancement
has created a less embarrassing alterna-

tive to face-to-face interaction for youth.
Youth also have become accustomed to, and
rely on, today’s technology and frequently
express themselves through electronic com-
munication streams, especially the widely
used cell phone. With the digital camera
being available on most cell phones, youth
are provided with an easy means to commu-
nicate digitally.

Research shows that the usual purpose and
motivation behind sexting is typical adoles-
cent exploration largely between partners in
a relationship, or youth who are interested
in dating: not to possess and distribute child
pornography. Yet, the law literally defines
child pornography as a depiction of a nude
minor. Using this literal definition, pros-
ecutors are able to charge teens, who are

exploring their sexuality as part of normal
development, with possession and distribu-
tion of child pornography. Child pornogra-
phy is a felony crime, subject to long-lasting
collateral consequences.

The concept of the juvenile court sys-

tem recognizes that a juvenile’s decision,
although unwise, is not always criminal
behavior. The Supreme Court in Roper .
Simmons relied on research that supported

a finding that youth are less culpable than
adults because their brain is still develop-
ing. Youth are generally less aware than
adults of the risk of their behaviors due to
their lessened knowledge and experience.
This large difference between youth and
adults was the reason the juvenile justice
system was created separately from the adult
criminal system, and was aimed to promote
reformation and rehabilitation.

Youth are generally less aware than
adults of the risk of their behaviors
due to their lessened knowledge and
excperience.

By criminalizing sexting, a developmentally
normal activity in today’s society, the put-
pose and intent behind the juvenile justice
system is diminished; the rehabilitative
system becomes antagonistic. Also, the
intent of protecting victims and preventing
child sex abuse behind the child pornogra-
phy laws is diminished when those children
are the ones being punished and charged.
The aim of child pornography laws is to
target exploitive mechanisms central to the
production and distribution of child por-

nography. More often than not sexting does
not include that key element of exploita-
tion. The youth who participate in sexting
take pictures of themselves and share those
pictures with others in their peer group.

Even if the act of sexting could fit nicely
within the child pornography laws, the
pictures sent do not always rise to the level
of child pornography as defined by stat-

ute. Federal statute requires the minor be
depicted in sexually explicit conduct defined
as sexual intercourse, lascivious simulated
sexual intercourse or graphic or simulated
lascivious exhibition of the genitals or pubic
area of any person. Many state statutes
prohibiting child pornography similarly
focus on the sexual gratification of the
viewer. An adolescent’s consensual act of
self-expression via sexting runs counter to
the intent of protecting child victims, and
contrary to the express language of child
pornography laws.

There are alternatives to prosecuting child
pornography, which include lower-graded
offenses with lowered collateral conse-
quences, educational diversion programs
and community outreach. Such programs
may include provisions for cell phone car-
riers to provide information on the conse-
quences of sexting, and education through
diversion programs on the legal ramifica-
tions of sexting.

See more at: Prosecuting Sexting as Child
Pornography: a Critigue, Marsha Levick and
Kristina Moon, 44 Val. U. L. Rev. 1035,
Summer 2010. ®
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Did Your Brain
Make You Do

It?

Neuroscience and Moral

Responsibility

This opinion piece in NY Times,
responding to conjecture about the
culpability of Colorado shooter James E.
Holmes, can provide clarity for juvenile
defenders and judges struggling with
determining culpability in light of factors
such as juvenile brain development and
trauma histories. If you are sure you know
the answers to the following questions

as applied to commission of an act which
caused harm to another, you don’t need to

click on the link below:

* Do our brains always “make us do it”?

True

* Can a history of trauma “make you do

it”?
True

* Do biological characteristics or
anomalies in the brain “make us do it”?

True

e Does a brain characteristic cause
unintentional behavior?

True

* Does an individual with trauma history
have the ability to act intentionally
despite the traumar

True

False

False

False

False

False

http://www.nytimes.com/2012/07/29/
opinion/sunday/neuroscience-and-moral-
responsibility.html?_r=&pagewanted=print
[ ]

An Eighth
Amendment
Analysis of
Juvenile Life

Without Parole

Extending Graham to all
Juvenile Offenders

This law review article is set to be published
in the upcoming volume of the University
of Maryland’s Law Journal of Race,
Religion, Gender & Class. ®

Case

Summary
Big Win in Juvenile
Defense in California

By Diana Bettles, Law Clerk

The California Supreme Court has re-
inforced and further defined the scope

of Graham v. Florida, 560 U.S. ___[130
S.Ct. 2011] this month in Pegple v. Caballero,
__P3d___, 12 Cal. Daily Op. Serv. 9382.
http://www.courts.ca.gov/opinions/docu-
ments/S190647.PDF The Court in Cabellero
held that the 110 year-to-life sentence of a
16 year old juvenile, who was convicted of
three counts of attempted murder, con-
stitutes cruel and unusual punishment in
violation of the Eight Amendment. The
US Supreme Court in Graham barred life
imprisonment of juveniles for non-homicide
offenses based on evidence of developmen-
tal and brain science studies that showed
fundamental differences between juve-
niles and adults. The high court found a
juvenile’s brain is continuing to develop
and more capable of change. Rendering a
life-without-parole sentence would deny the
juvenile a chance to “demonstrate growth
and maturity.” Additionally, the sentence

is particularly harsh for a juvenile who will
likely serve more years and a greater amount
of his adult life in prison than typical adult
offenders.

Due to a combined sentence of three
convictions for separate counts, which
totaled 110 years, rather than one convic-
tion and sentence, the State argued that
Caballero did not qualify for consideration
under Graham. The Court disagreed citing
Miller v. Alabama, s67 U.S. ___[132 S.Ct.
2455] (2012), which clarified that Grahan’s
ban on life sentences applies to all non-
homicide cases regardless of the offendet’s
criminal intent or the sentencing structure
employed. When sentencing, a court must
consider all mitigating circumstances in the
juvenile’s crime and life, including his or

her age, whether the juvenile was a direct
perpetrator or an aid and abettor and the
juvenile’s physical and mental develop-
ment. Proper authorities may later deter-
mine whether the juvenile should remain
incarcerated through parole hearings or a
petition for writ of habeas corpus. How-
ever the State may not deprive juveniles at
sentencing of a meaningful opportunity to
demonstrate their rehabilitation and fitness
to reenter society in the future. @

Youth,
Rights &

Justice

"For years we were trying to convince the
courts that kids have constitutional rights
just like adults. Now we realize that to
ensure that kids are protected, we have to
recognize that they are actually different
from adults."

— Marsha Levick, co-founder of the
Juvenile Law Center, on the Supreme Court's ruling
1o ban mandatory life sentences for juveniles.

Resources
Appreciating Adolescence

The National Council of Juvenile and
Family Court Judges has posted articles to
help judges, attorneys and court person-
nel understand how to place the actions of
adolescents into perspective:

Appreciating Adolescence: Risk Taking as

Continuned on next page »
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http://www.nytimes.com/2012/07/29/opinion/sunday/neuroscience-and-moral-responsibility.html?_r=&pagewanted=print  
http://www.nytimes.com/2012/07/29/opinion/sunday/neuroscience-and-moral-responsibility.html?_r=&pagewanted=print  
http://www.nytimes.com/2012/07/29/opinion/sunday/neuroscience-and-moral-responsibility.html?_r=&pagewanted=print  
http://www.courts.ca.gov/opinions/documents/S190647.PDF
http://www.courts.ca.gov/opinions/documents/S190647.PDF

« Resources continued from previous page

Training for Adulthood- http://www.ncjfcj.
org/appreciating-adolescence-risk-taking-
challenges-adulthood

Appreciation Adolescence: The Role of Peers:
http://www.ncjfcj.org/appreciating-adoles-
cence-role-peers

Disproportionate Minority
Contact

The Oregon Commission on Children and
Families has released its report on state-
wide findings related to racial and ethnic
disparities in the Juvenile Justice system of
disproportionate minority contact are in

the referral of African American youth into
the juvenile justice system , as well as in the
higher rates of detention for Native youth.
Questions about Disproportionate Minority
Contact in Oregon’s Juvenile Justice System:
Identification and Assessment Report (May
2012) may be directed to: Anya.Sekino@
state.or.us

Helping Foster Kids
Transition to Adulthood

We are all aware of the abysmal outcomes
suffered by youth aging out of foster care,
and what is worse, we now know that these
youth are more likely to contribute these
poor outcomes to their own children,
contributing to a troubling multigenera-
tional trend. The Edna McConnell Clark
Foundation and the Bill and Melinda Gates
Foundation are providing funding for the
study of programs designed to break this
cycle. For more information go to: http://

Promise Unfulfilled

Juvenile Justice in America
Cathryn Crawford, Editor

with Lorraine Boissoneault

Since the original juvenile court was established in Illinois in 1899, states have struggled with designing and implementing
effective systems to deal with children in conflict with the law. Promise Unfulfilled addresses these problems with a
combination of original and reprinted articles exploring the contemporary juvenile justice system in the United States.

Promise
Unfulfilled

Juvenile Justice
in America

Cathryn Crawford, editor

with Lorraine Boissoneault

Academics, lawyers, and advocates describe various
challenges children in the juvenile justice system face and
offer suggestions for reform. After providing a historical
overview of the American juvenile justice system, the book
investigates racial and ethnic disparities within the system,
the problems with providing juveniles with an effective
defense, the troubling practice of prosecuting children as
adults, and the issue of populations over-referred to the
system.

Cathryn Crawford is a national expert in juvenile and
criminal justice. From 1998 to 2011, she served as clinical
professor and staff attorney at Northwestern University
School of Law's Bluhm Legal Clinic. In this capacity, Ms.
Crawford provided direct representation to clients in
juvenile and criminal courts and taught and mentored
future attorneys. She has assisted in efforts to reform the
Illinois and national justice systems through policy work
and assessments of various state indigent defense systems.
She also provides case support and training to public
defenders nationwide. Ms. Crawford writes and lectures
extensively on juvenile and criminal justice issues.

Lorraine Boissoneault is a recent graduate of Miami
University of Ohio with degrees in International Studies and

‘ English-Creative Writing.

ISBN: 978-1-61770-039-2 $24.95 paperback 204 pages
Order from www.bn.com, www.amazon.com and other fine bookstores.
For bulk purchases contact mgreenwald@sorosny.org.

Publication Date: June 2012

www.governing.com/topics/health-human-
services/col-helping-foster-kids-rransition-
adulthood.html @

Save the
Date

Juvenile Law Training Academy
October 15-16, 2012

Valley River Inn

Eugene, Oregon

http://www.ocdla.org/seminars/shop-

seminar-index.shtml

Governot’s Summit on
Reducing Disproportionate
Minority Contact (DMC)

In The Juvenile Justice System
November 1-2, 2012

Spirit Mountain Conference Center
Grand Ronde, Oregon

http://cms.otegon.gov/oya/
dmcsummit/2012/summit.htm @

Find us on Facebook:

Youth,
Rights &
Justice

www.facebook.com/
Youth-Rights-Justice-
Attorneys-at-Law
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The Kn@wledge

UIllVer SC.

Wine & Chocolate Extravaganza SAVE THE DATE

Presented by Tonkon Torp LLP

October 13, 2012 - Oregon Convention Center Kn® Wledge
: The yniverses

Wine & Chocolate

Extravaganza
Presented by Tonkon Torp LLP

Saturday, October 13, 2012
$:30 PM
Oregon Convention Center

Wine & Chocolate Tasting * Dinner * Auction

Ticket: $150 (s85 tax deductible)
info@youthrightsjustice.org

N ' & A Benetfit For
P Youth, Rights & Justice
A Benetfit For
You th Righ ts & JUS tice Oregon’s independent, not-for-profit law firm for vulnerable children, Est. 1975
)

ATTORNEYS AT LAW

Call or Click 503-232-2540, www.youthrightsjustice.org
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