
Federal law provides certain protections 
to students with disabilities facing disciplinary 
action at school.  Many attorneys and educa-
tional advocates, however, have concerns 
that the 2004 reauthorization of this law has 
substantially eroded these protections.   

Specifically, the current IDEA (20 U.S.C. 
§ 1400 (2004)) gives school personnel in-
creased authority to change a student’s 
placement without the permission of the stu-
dent’s parents.  This increased leeway di-
rectly impacts the “stay put” rule.  This rule 
allows a student with a disability to remain in 
his or her current classroom setting pending 
a due process hearing unless parents and 
school personnel agree otherwise.  20 U.S.C. 
§ 1415(j).   

IDEA 2004, however, gives school dis-
tricts the additional authority to decide 
whether or not a student’s placement should 
be changed if the student has violated the 
school’s student conduct code.  20 U.S.C. § 
1415(k)(1)(A). 

While meant to protect the school 
population from potentially dangerous stu-
dents, the change allows for inconsistency 
and disruption of the accused student’s 
learning environment.  This is especially 
problematic for high functioning students 
with learning disabilities or ADHD because 
regular education teachers may not fully 
understand the ramifications of these dis-
abilities and may repeatedly penalize stu-
dents for behaviors that the students need 
assistance in managing.   

The potential result is that students 
with behaviors related to their disabilities 
may be displaced from their current educa-
tional setting for repeated infractions in-
stead of receiving the support they need. 

Another change implemented by IDEA 
2004 affects the manifestation determina-
tion.  When school administrators wish to 
change the placement of students with dis-
abilities for more than 10 days (e.g., an 
expulsion) due       (continued, page 9) 

 

Oregon Law Review 
Publishes Juvenile 

Delinquency System Critique  
by Mary Skjelset, Law Clerk 

The April edition of the 
Oregon Law Review pub-
lished a survey and cri-
tique of juvenile delin-
quency systems through-
out the United States by 
Douglas Abrams, Associate 
Professor at the University 
of Missouri Law School. 
DOUGLAS ABRAMS, Reform-
ing Juvenile Delinquency 
Treatment to Enhance Re-
habilitation, Personal Ac-
countability, and Public 
Safety, 84 Or L Rev 1001 
(2006).  

The article consists of 
three parts. Part I sur-
veys the extant systems 
erected to deal with juve-
nile delinquency in eleven 
states: Florida, California, 
Louisiana, Kentucky, 
Puerto Rico, Georgia, Ar-
kansas, South Dakota, 
Mississippi, Arizona and 
Maryland.   

Investigations of 
these systems uncovered 
widespread abuses  

(see page 15) 

Status of Children Report 2 

Case Law Updates 3 

Placement Changes 3 

New OAR, Children’s MH 4 

Detention Alternatives 5-8 

Self-Injurious Behavior 10 

CLEs/Conferences 11 

School to Prison Pipeline 12 

Sit/Lie Ordinance 13 

Delinquency Notebook 13 

On-Line Resources 14 

Inside this issue: 

Ju
n

e—
Ju

ly
  2

0
0

6
 

V
ol

um
e 

Th
re

e,
 N

um
be

r 
Th

re
e 

   
 

Protections Weakened for Students with  
Disabilities under IDEA 2004 Reauthorization 

by Gloria Trainor, Law Clerk 
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 The Oregon Department of 

Human Services released their 

annual “Status of Children” re-

port for 2005 in late May.  The 

report states that DHS received 

55,114 reports of suspected 

abuse and neglect, which repre-

sents an 18.5% increase over 

2004. 

 According to the report, 

11,255 Oregon children were 

found to have suffered from 

abuse and/or neglect in 2005. 

 In addition, the number of 

children who entered care in 

2005 was greater than the num-

ber of children exiting.  This 

was the third year in a row that 

foster care entries outnumbered 

exits. 

 Perhaps most disturbingly, 

the report included 18 Oregon 

child fatalities due to abuse and 

neglect.  The families of three of 

those children were already in-

volved in the child welfare system. 

 Children First for Oregon issued 

a press release in response to the re-

port highlighting the fact that the rate 

of child fatalities due to abuse and 

neglect represents a 125% increase 

over the previous year.   

 Children First was also critical of 

the agency’s focus on methampheta-

mine abuse as the primary cause for 

the significant increase in foster care 

rates, abuse and neglect rates and 

other negative trends. 

 CFFO Director Robin Christian 

said: “While meth is a serious prob-

lem, it doesn’t explain why the state 

won’t invest in more caseworkers, 

better supports for foster parents or 

effective substance abuse treatment 

for parents. 

 The 1998-2005 DHS reports are 

available on-line at:  http://

www.oregon.gov/DHS/abuse/

publications/children/index.shtml . 
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ATTORNEY STANDARDS 
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quency and Dependency Cases and adopted the revised 
Standards.   
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eral Standards; Specific Standards for Representation in 
Criminal and Juvenile Delinquency Cases and Specific Stan-
dards for Representation in Juvenile Dependency Cases.   
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Two interviews were conducted 
about each child with parents or 
parent substitutes; the first oc-
curred during the first five months 
and the second occurred at be-
tween six and eighteen months af-
ter entry into foster care.  The 
study utilized the Child Behavior 
Check List (CBCL) to measure be-
havioral problems.   

The number of placement 
changes the children in this study 
experienced ranged from one to 
fifteen with a mean of 4.23 and a 
median of four.  At the time of the 
first interview, forty-two percent 
(173) of the children did not dem-
onstrate behavioral issues, while 
fifty-eight percent (242) demon-
strated at least one behavioral is-
sue.   

Children who exhibited behav-
ioral problems at the time of the 
first interview experienced more 
placement changes with a mean of 
4.6 as opposed to 3.9 for the chil-
dren who demonstrated no behav-
ioral problems at the outset.  The 
study found that not only may a 
child’s exhibited behavioral prob-
lems predict a higher number of 

placement changes, but also that a 
high number of placement changes 
may predict a variability in CBCL 
scores.   

The children were divided in 
two groups based on placement 
changes using the median of four.  
Among the 173 children who did 
not demonstrate behavioral prob-
lems, high placement change was a 
predictor of increased behavioral 
issues in the second assessment.  
Furthermore, among all the children 
in the study, placement change 
could also be used to predict an 
increase in behavior problems.   

The number of changes was 
able to predict 9.7% of the variance 
in internalizing and 6.7% of exter-
nalizing behaviors in children who 
experienced over four placement 
changes.  The study found that the 
number of placement changes was 
a stronger predictor of internalized 
behavior problems in the second 
interview than the results of the 
first interview.  The study also 
found that age, gender, and race 
played no statistically significant 
role in predicting the second CBCL 
scores.   

 Previous research reflects both 
that many children entering foster 
care have behavioral or mental 
health problems, and that many 
children in foster care experience 
multiple placements.  There is also 
evidence that there is a relationship 
between placement disruption and 
behavior issues.   

Most studies focus on the effect 
behavioral problems has on 
changes in placement.  Children 
and Youth in Foster Care: Disentan-
gling the Relationship between 
Problem Behaviors and Number of 
Placements, by Rae R. Newton, 
Alan J. Litrownik, and John A. 
Landsverk, Volume 24 Number 10 
Child Abuse and Neglect, 2000, is a 
report of a study of these relation-
ships.   

This study examined the impact 
of placement change on problem 
behavior in foster children.  The 
study was conducted over a twelve 
month period.  It was made up of 
415 children over the age of two 
who entered foster care in San 
Diego between May 1990 and Octo-
ber 1991 and remained in place-
ment for at least five months.   

State ex rel Juv. Dept. of Mult-
nomah County v. Smith, 205 Or 
App 152 (2006). 

 DHS was the legal guardian of a 
severely disabled child.  DHS sup-
ported a “do not resuscitate” order, 
and petitioned the court to appoint 
an attorney as health care guard-
ian.  The court granted the petition.  
The mother appealed because she 
wanted the decision to be made at 
the time of a crisis, and for it to be 
consistent with her religious beliefs.  

The court of appeals found, first, 
that the court lawfully exercised its 
statutory authority pursuant to ORS 
125.305 in granting the lawyer the 
authority to make health decisions, 
including the decision to withdraw 
life support, and second, that the 
exercised authority did not violate 
the mother’s rights under Troxel.   

 Fast v. Moore, 205 Or App 630 
(2006).   Although the adoptive par-
ents and biological mother made a 
Post Adoption Communication 

Agreement (PACA), it did not ap-
pear in the adoption proceedings or 
judgment.  When the mother sued 
to enforce the PACA, the trial court 
ruled that the PACA was unenforce-
able, and modified it to make it en-
forceable. The court of appeals 
found both the original and modi-
fied PACA unenforceable because it 
had not been approved as part of 
the adoption proceedings and thus 
violated the meaning of ORS 
109.305. (Continued, p. 9) 
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Placement Changes and Problem Behaviors 
By Erin White, Law Clerk 

Case Law Updates 



July 1, 2006.  Automatic assign-
ments to MHOs have previously 
occurred only on a monthly basis. 

When a child moves into a psy-
chiatric residential treatment pro-
gram or hospital, the child’s enroll-
ment (MHO or open card) will re-
main the same until discharge.  This 
means that a child who has experi-
enced multiple placement changes 
before entering a residential pro-
gram is more likely to be on an open 
OHP card. 

MHOs are managed care or-
ganizations that cover single or 
multiple counties.  MHOs are con-
tracted with the state to provide 
medically appropriate mental 
health services to their enrolled 
members, including children, adults 
and seniors.   

Starting October 1, 2005, the 
state added day treatment, psychi-
atric residential treatment and 
“Intensive Community-Based 
Treatment Services” (ICTS) to the 
MHO’s responsibilities for chil-
dren’s mental health.  Prior to Octo-
ber, MHOs covered assessments, 
acute hospital care and outpatient 
and intensive outpatient services. 

The intent of these changes, in 
part, was to limit the use of the 
most restrictive children’s mental 
health services, such as day and 
residential treatment services, and 
create increased financial incentives 
to develop more home and commu-
nity-based treatment options for 
children and their families.   

When children are enrolled in 
MHOs, it is in the MHO’s interest to 
find alternatives to facility-based 
care when it is practical to do so.  
For children in residential and day 
treatment facilities, it is in the 
MHO’s interest to provide active 
care coordination so that the child 

can transition to less restrictive 
(and, typically, less expensive) 
treatment programs as soon as it is 
clinically indicated. 

There are some other advan-
tages for children enrolled in 
MHOs, as well.  The MHOs are re-
sponsible for facilitating care for 
their members.  This means that 
parents or case workers do not have 
to find providers who will accept 
OHP clients on their own.  The 
MHOs are responsible for referring 
members to contracted providers. 

MHOs also cover a broader 
range of child mental health ser-
vices than children on open OHP 
cards can obtain.  When a child is 
on an open OHP card, the provider 
of mental health services bills 
OMAP on a fee-for-service basis.  In 
terms of outpatient and commu-
nity-based services, more tradi-
tional service types, such as psycho-
therapies, medication management, 
skills training and case manage-
ment can be delivered on a fee-for-
service basis.   

MHOs have greater flexibility to 
cover additional services, such as 
crisis intervention, community-
based wraparound services and res-
pite care, which are not available for 
children who are on open OHP 
cards.  MHOs also have greater 
flexibility to offer bundled packages 
of traditional and innovative ser-
vices for children based upon their 
individualized needs.   

In addition, MHOs also have 
the discretion to pay for overlap-
ping services.  For example, MHOs 
can pay for transition services from 
community-based providers to start 
before a child is discharged from a 
residential or day treatment pro-
gram.  Additional services cannot 
be billed on the same date for 
(continued, p. 13) 

On May 4, 2006, the Depart-
ment of Human Services, Office of 
Medical Assistance Programs, filed 
an emergency rule regarding 
“Mental Health enrollment proce-
dure for Children” with the Oregon 
Attorney General.  The temporary 
rule, amending OAR 410-141-0060, 
will be in effect through October 27, 
2006. 

The rule change specifically 
addresses the enrollment in man-
aged mental health care plans of 
children and youth in the custody of 
DHS Children Adults and Families 
(CAF, also referred to commonly as 
“child welfare”) and the Oregon 
Youth Authority. 

The Office of Mental Health 
and Addictions Services, another 
part of DHS, has sought changes in 
the enrollment process after finding 
that a disproportionate number of 
children in the child welfare system, 
who are covered by the Oregon 
Health Plan, were not enrolled in 
Mental Health Organizations 
(MHOs).  Typically, all OHP mem-
bers are automatically enrolled in 
MHOs unless they qualify for an 
exception.   

Children in foster care may be 
on an “open card” (i.e., not enrolled 
in managed care) because CAF 
sought an exception (for example, 
because the child is Native Ameri-
can and receiving Indian Health 
Services) or because they have 
moved from one MHO region to 
another and have not yet been en-
rolled in the new MHO.   

Since children in DHS custody 
tend to move more frequently than 
other OHP-eligible children, they 
have not been enrolled in MHOs as 
frequently or consistently as other 
children.  In order to address this 
issue, OMAP will begin doing auto-
matic enrollments weekly around 
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Temporary Rule Filed to Enroll More Foster Children  
in Managed Care Plans 

By Mark McKechnie, MSW 
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 Prerequisite Legal Knowl-
edge:  An effective juvenile de-
fense attorney or advocate must 
know whether the juvenile depart-
ment or police have held the youth 
for an unlawful period of time be-
fore the detention hearing 
(commonly referred to in some 
counties as the preliminary hear-
ing). Oregon law limits the length of 
time a juvenile may be held in a 
detention facility before being pro-
vided the due process right of a 
hearing to thirty-six hours, not in-
cluding weekends and holidays. 
ORS 419C.139. Evidence of unlaw-
ful detention should be presented 
when the court is deciding whether 
to continue to hold the youth. 

Detention: The advocate must 
know which charges can result in 
lawful pretrial detention of the 
youth. The list of “holdable” 
charges is finite. A judge may order 
that a youth be held in detention 
pretrial only if the court finds: inter-
state fugitive status, person-to-
person or felony charges, a prior 
failure to appear to a court pro-
ceeding, probation violation, viola-
tion of conditions of release and 
firearm possession in a public build-
ing or on public transit.  ORS 
419C.145(1)(a)-(f).   

Therefore, a youth facing tru-
ancy, minor misdemeanor or in-
state runaway allegations cannot be 
held in detention beyond the time 
needed to process and release.  

Least Restrictive: The juve-
nile judicial officer has an obligation 
to place the youth in the least re-
strictive environment possible to 
effectuate the goals of juvenile 
court, ie. to process cases and pro-
mote community safety and per-
sonal welfare. ORS 

419C.145(2)(a),(b). This require-
ment flows from the basic principle 
that a state may restrict a person’s 
liberty interest only to the degree 
necessary to achieve the purpose of 
custody. Shelton v. Tucker, 364 US 
479, 488, 81 S Ct 247, 5 L Ed2d 
231 (1960). Therefore, if the 
youth’s advocate can present a vi-
able alternative to detention that 
protects society and the individual, 
the court should not hold the youth 
in detention at the preliminary 
hearing. 

Knowledge of the limits and 
imperatives of the law provides the 
youth’s advocate with tools for 
gathering helpful information from 
the youth and making effective ar-
guments to the court. Nearly every 
youth subject to detention would 
rather stay in a family-like environ-
ment. The advocate has the duty to 
do everything in her power to make 
that happen. 

 Youth interview:  Best prac-
tices in juvenile cases dictate that 
counsel be alerted to and provided 
access to clients prior to being ap-
pointed at a detention hearing so 
that they are able to adequately 
prepare in advance of the hearing.  
Standard 2.5, Obligations of a Law-
yer Regarding Shelter Hearings and 
Pretrial Placement, of the Principles 
and Standards for Counsel in Crimi-
nal, Delinquency and Dependency 
Cases (2005) (hereinafter 
“Standard”) provides generally that:  
“When a client is in custody, a law-
yer should explore with the client 
the pretrial release of the client un-
der the conditions most favorable 
to the client and attempt to secure 
that release, and those conditions 
and services the client desires.”   

Awareness of the basic needs 

and resources of the youth form the 
basis of quality representation at 
the preliminary hearing. An inter-
view with the youth performed be-
fore the detention hearing serves 
many invaluable functions.  

Establishing Trust: Youth are 
often scared, but can be reassured 
that someone is on their side. Sec-
ond, the face-to-face contact with 
the representative fosters the attor-
ney-client relationship of trust. 
Third, the interview provides the 
advocate with an opportunity to 
instruct the youth about the hear-
ing process and field any questions 
the youth may have about the ini-
tial stages of a case.  Finally, the 
information provided by the youth 
may serve to identify probable 
cause issues, rebut accusations and 
identify alternatives to more restric-
tive placements.  

 While it is preferred that this 
initial interview with the client be 
performed by the assigned attor-
ney, a non-attorney, such as a law 
clerk, legal assistant, social worker 
or detention alternatives worker can 
be trained to conduct such inter-
views.  It is useful to provide such 
training to non-attorney staff when 
the attorney caseload is such as to 
make it virtually impossible to see a 
detained youth within the short 
number of hours before the deten-
tion hearing.   

In order to ensure that the in-
terview with the youth is fruitful, 
the youth advocate must first es-
tablish trust. Trust flows from the 
very nature of the role. Many de-
tained youth have often had previ-
ous negative experiences with other 
adults in their lives.   

They often appreciate, how-
ever, that an attorney (next page)  
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Detention Alternatives: Zealous Advocacy from Referral  
through Detention Hearing 
By Mary Skjelset, Certified Law Clerk 



must keep the information they 
reveal confidential unless given ap-
proval to disclose, that they have a 
professional person of their own to 
voice their opinions and work exclu-
sively on their behalf, and that the 
advocate has taken the time to see 
them at their most vulnerable mo-
ment.  All of these professional re-
sponsibilities that create the trusted 
relationship—confidentiality, ex-
pressed wishes representation and 
personal contact—should be ex-
plained and exemplified through the 
interview process.  

Assessment: Standard 2.5, 
Implementation 1,  suggests that 
the “lawyer should obtain informa-
tion regarding the client’s ties to 
family and the community, immi-
gration status, edu-
cational history, in-
cluding about 
whether the client is 
receiving or in need 
of special education 
services, in need of 
appointment of an 
educational surro-
gate, employment 
history, physical and 
mental health his-
tory, participation in community 
programs, past criminal, delin-
quency and dependency history, 
and the ability of the client, rela-
tives, or third parties to meet any 
financial conditions of release, and 
the names of individuals or other 
sources that counsel can contact to 
verify the information provided by 
the client”. 

Advise regarding self-
incrimination: Youth should also 
be advised about their rights to re-
main silent and to have an attorney 
present during questioning by a 
police officer or a Juvenile Court 
Counselor, as either may be called 
to testify against them as to any 
incriminating statements. An attor-
ney also may consider advising the 

youth to remain silent to friends 
and family members about the facts 
of the case. 

 Once the client understands 
the role of the attorney, the next 
step in the interview process is to 
gather information that might in-
crease the likelihood of release at 
the preliminary hearing. This infor-
mation comes in two forms: (1) 
names and contact information for 
people who may serve as alterna-
tive placements for the youth, and 
(2) positive information about the 
youth’s activities and ties to the 
communities that may rebut nega-
tive information gathered by police 
and prosecutors. 

Finding Alternative Place-
ments:  Finding an 
alternative placement 
for the youth often 
proves the most effec-
tive way of securing 
release. The first ques-
tion the advocate 
should ask is where the 
youth wants to stay. 
The court may investi-
gate the safety of that 
home by conducting a 

background check on the persons 
living there, so a follow-up query 
about past criminal conduct might 
save the advocate—and the fam-
ily—a great deal of embarrassment 
in court.  

Finding a viable placement in 
the community does not guarantee 
placement there.  The best practice 
is for the youth and detention alter-
natives advocate to create a hierar-
chy of preferred placements with 
the restrictiveness of the place-
ments increasing the further down 
the list.  

Evaluating options: The ad-
vocate should contact each of these 
possible placements to inquire 
about their willingness and ability to 

house the youth. If a viable com-
munity placement passes the “no 
criminal background” and 
“willingness” tests, it is imperative 
that the child’s counsel gets these 
people to preliminary hearing 
whenever possible.  

The presence of potential alter-
native placements demonstrates to 
the judge their responsibility in get-
ting to court, desire to provide 
placement, and dedication to the 
youth—and may make the differ-
ence between a hold and a release. 

Standard 2.5, Implementation 
3, suggests that a lawyer should 
seek to have the persons the client 
wishes to have present at the de-
tention hearing.  Such persons 
could include a parent, relative or 
friend who is willing to take custody 
of the youth if released or provide 
positive activities during release, a 
spiritual advisor or teacher. This 
Standard also suggests that a law-
yer should be aware of the alterna-
tives to secure detention or incar-
ceration, including group homes, 
residential treatment facilities, drug 
and alcohol treatment facilities, 
house arrest, or other non-secure 
community-based alternatives. 

 Other Factors Supporting 
Release: The second way to 
achieve a release in a contentious 
preliminary hearing involves rebut-
ting incriminating information gath-
ered by the police, intake or Juve-
nile Court Counselor. Generally, the 
more involved and responsible the 
youth appears to the court, the 
more likely the judge will release 
the youth pretrial to continue these 
activities.  Although many factors 
may support release, the juvenile 
court tends to focus on education 
and employment, community and 
familial ties, past offenses and pro-
bation status.   

(continued, next page) 
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Finding an alternative placement 

for the youth often proves the 

most effective way of securing 

release.  



Education and employment: 
Courts value education. The youth’s 
advocate should inquire about 
school performance before the pre-
liminary hearing. If the youth re-
ports good grades and attendance, 
the advocate may want to verify 
that information with a counselor. 
(next page)  

Reporting incorrect information 
to the court undermines the reliabil-
ity of the youth.  If the youth re-
ports poor performance and atten-
dance in school, the advocate may 
want to discuss additional educa-
tional supports for the youth, such 
as setting an IEP (Individualized 
Education Program) meeting with 
the school.   

The court may be more willing 
to release if there is a possibility the 
youth will be getting back into 
school and will be involved in posi-
tive activities during the school day.  
Participation in GED coursework or 
steady employment, though not a 
perfect substitute for regular school 
attendance, may help convince the 
court that the youth is invested in 
society and his/her future.  

Community ties: A youth’s 
participation in the community need 
not be limited to school or employ-
ment.  Mentoring programs, sports 
teams, family support, volunteering, 
and church groups all may satisfy 
the judge’s need to see involvement 
and stability in the youth’s life. 
Though not as convincing as excel-
ling in school, participation in these 
kinds of community activities give 
depth and humanity to the youth in 
court. 

Referral record: Probably the 
most damning factor for a youth 
facing detention is a long list of re-
ferrals to juvenile court.  Obviously, 
the more frequent and severe the 
criminal activity that the youth has 
engaged in, the more likely that the 

youth will be held in detention, 
since a pattern of criminal behavior 
increases the likelihood that the 
youth is a danger to self or commu-
nity.   

Probation status is crucial, as 
violation of probation can be 
grounds for detention even if the 
charge does not satisfy the statu-
tory requirements for detention.  
Often, courts will hold a youth 
pending a probation violation hear-
ing, which they schedule at the 
time of the preliminary hearing.  

Also important: Warrants. 
Judges do not look fondly on a his-
tory of warrants, especially Failure 
to Appear warrants. Judicial officers 
want the youth to return to court 
and complete the adjudication proc-
ess; incidents of runaway and war-
rants may demonstrate an inability 
to maintain in placement and to 
appear in court when required. 

Risk Assessment Instru-
ments:  In Multnomah County, the 
juvenile department has imple-
mented a system for quantifying 
core concerns at the preliminary 
hearing through the development of 
a Risk Assessment Instrument 
(RAI). Designed to reduce dispro-
portional representation of minori-
ties in detention, the RAI assigns a 
point value to the youth’s behaviors 
that represent flight risk, danger to 
self and/or danger to community.  

A number of factors—school 
attendance, severity of crime, run 
history, probation status, prior ad-
judications and family support—
receive either a positive or negative 
value. Once the number is gener-
ated, it serves as a guide for the 
level of supervision recommended 
by the Juvenile Court Counselor: 
unconditional release, release with 
conditions, release with electronic 
monitoring, staff-secure shelter or 
hold in detention.   

In Multnomah County, the Ju-
venile Department has implemented 
a community detention program 
that monitors youth placed in the 
community through telephone calls 
and unexpected “tracker” visits.  
Not only does this instrument serve 
as an outline for the interview of 
the youth, it also attempts to make 
the assessment of risk more objec-
tive and more systematic.  Without 
such a system, recommendations 
and decisions regarding detention 
are more likely to reflect the biases 
of the decision-makers.   

Preliminary Hearing  Argu-
ments: Conditions of Release 
and Probable Cause:  The 
youth’s attorney may be the sole 
advocate for release from detention 
in many instances. Information de-
rived from the initial interview will 
assist counsel with making argu-
ments to refute the negative as-
sumptions about prior history and 
to propose alternative placements 
for the youth.  This information also 
comes in handy when crafting crea-
tive release plans.   

Standard 2.5, Implementation 2 
suggests that: “A lawyer should 
present to the appropriate judicial 
officer information about the client’s 
circumstances and legal criteria 
supporting release.  When  appro-
priate, the lawyer should make a 
proposal concerning conditions of 
release that are least restrictive 
with regard to the client.  A lawyer 
should arrange for contact with or 
the appearance of parents, spouse, 
and relatives or other persons who 
may take custody of the client or 
provide third-party surety.  If the 
client is under 21 years of age, and 
the client agrees, request appoint-
ment of an educational surrogate to 
obtain appropriate school place-
ment and services.”  

(continued, next page) 
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If the attorney knows that a 
youth, for example, participates in a 
bowling league as his only source of 
social contact, that attorney can 
suggest that any curfew accommo-
date that positive interest.  If the 
attorney knows that a youth is fac-
ing sexual abuse accusations, that 
(next page)  

attorney can ensure that the par-
ents have contemplated a safety 
plan with 24 hour supervision or 
separation from potential victims 
before the court makes its ultimate 
decision.  

Legal standard: The youth’s 
attorney must know the law.  At a 
preliminary hearing the standard of 
law for detention is probable cause 
by a preponderance of the evidence 
that the youth has committed a 
“holdable” offense.  Application of 
Roberts, 290 Or. 441, 622 P.2d 
1094 (1981). The Roberts case held 
that detention of youth beyond the 
brief period necessary to achieve 
administrative steps, requires a 
prompt judicial determination of 
probable cause to pass constitu-
tional muster. Id.   

Probable cause: A youth’s 
attorney must know the elements 
of each offense alleged in the peti-
tion and prepare to argue lack of 
probable cause based on the police 
reports.  If the police reports do not 
indicate that a victim sustained in-
jury, the judge cannot hold the 
youth on an assault charge.  If the 
police reports fail to detect whether 
an alleged victim experienced fear, 
the judicial officer cannot hold the 
youth on a menacing charge.  

Taking all of these steps before 
setting foot in the courtroom takes 
time, but preparation and precau-
tion can mean the difference be-
tween an extensive restriction on a 
youth’s liberty and placement with 
a caring relative.  

Understanding the youth’s 
goals: The attorney may be think-
ing of resolution of the case as a 
whole, but often the youth can only 
think of getting out of detention.  
Attorneys for youth should align 
their priorities with their clients’ by 
advocating for release through 
creation of release plans and prob-
able cause arguments. The most 
effective zealous advocacy begins 
immediately. 

 Advocating for Client 
Needs: Beyond what is presented 
to the court, the juvenile attorney 
has the responsibility to ensure that 
the youth’s needs are met if held in 
detention. In the interview, the ad-
vocate should inquire about issues 
not necessary for the preliminary 
hearing but relevant to the youth’s 
health and welfare, such as medi-
cal, mental health, emotional and 
physical needs.  

 Questions to ask about cli-
ent’s health and other special 
needs:  Does the youth need to 
take medication that has not 
reached juvenile court?  Does the 
youth have a physical impairment 
that requires accommodation?  
Does the youth have certain dietary 
restrictions or religious practices 
that detention staff has ignored?  
 

The youth’s attorney may be 
the only person in a position to ad-
vocate for these needs. Standard 
2.5, Implementation 7 suggests 
that if the client agrees, the lawyer 
should advise the court and the 
detention facility of medical, psychi-
atric, security needs of the client 
and advocate for placement or 
treatment services that meet the 
client’s need for safety, health and 
mental health care and education. 

 Standard 2.5, Implementa-
tion 4 suggests that when a juve-
nile client is released a lawyer 
should consult with the client con-
cerning the client’s needs for safety 
and right to receive treatment and 
advocate for those needs as agreed 
to by the client.  Standard 2.5, Im-
plementation advises the lawyer to 
explain conditions of release to the 
client and potential consequences 
of violating those conditions. 

 10 Day Reviews: Standard 
2.5, Implementation 8 recommends 
that lawyers advise clients who are 
detained or placed in shelter care of 
their right to have their detention or 
placement reviewed at least every 
10 judicial days.  Lawyers should 
continue to advocate for release or 
placement change if requested by 
the client.  
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to a violation of the student con-
duct code, a manifestation determi-
nation meeting must be held to de-
termine whether or not the behav-
ior was a manifestation of the 
child’s disability.  See 20 U.S.C. § 
1415(k)(1)(E).   

The original ver-
sion of IDEA required 
the IEP team to review 
the student’s IEP as 
part of the manifesta-
tion determination in 
order to find out 
whether or not it was 
appropriate in meeting 
the student’s individu-
alized needs.  IDEA 
2004, however, re-
quires only that an IEP 
was being imple-
mented at the time of 
the incident.   

Again, the result is 
that students with dis-
abilities may go with-
out the additional in-
struction, support and individualized 
educational goals needed to man-
age behaviors that are related to 
their disabilities.  In light of these 
changes, now it is of utmost impor-
tance for parents, educational sur-
rogates and advocates to carefully 
evaluate the content of a student’s 
IEP for adequate services and sup-
ports when there is any possibility 
that the student may have signifi-
cant behavioral problems that could 
result in serious disciplinary actions.  

There are special circumstances 
that allow school administrators to 
remove students with disabilities 
from their current educational set-
tings (for no more than 45 days) 
without assessing whether or not 
the behavior is related to the dis-
ability.  These circumstances may 
exist when a student is at school, 
on school premises, or at a school 

function and is caught carrying a 
weapon, is involved in certain types 
of illegal drug activity, or inflicts 
“serious bodily injury” upon another 
person.  20 U.S.C. § 
1415(k)(1)(A)(ii), 20 U.S.C. § 
615(k)(1)(G).   

If the school district 
chooses to remove the 
student in these circum-
stances, it is still obli-
gated to follow the stu-
dent’s IEP in the interim 
alternative placement, in 
addition to allowing the 
student to access the 
general education cur-
riculum.   

In light of these new 
changes to the law, edu-
cational advocates and 
attorneys should encour-
age school districts to use 
their authority to consider 
each case individually in 
order to ensure the best 
outcome for students 

with disabilities.  Each student is 
entitled to the tools and assistance 
he or she needs in order to be pro-
ductive and successful at school.   
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 E.C. v. Sherman, WL 1307641 
(Western Dist. of Mo. 8th Dist., 
May 9, 2006).   A Missouri law that 
would have cut adoption assistant 
subsidies was found to violate the 
federal rights of foster children 
with specialized needs.  The federal 
judge ordered the law to be per-
manently banned.  This case is 
viewed by many as a national test 
case because many states are con-
sidering similar cuts to adoption 
subsidies.   

 Jones v. City of Los Angeles, 444 
F.3d 1118 (9th Cir. 2006).  The 
court considered a limited injunc-
tive relief during nighttime hours 
from a city of Los Angeles ordi-
nance which prohibited homeless 
individuals from sitting, lying, or 
sleeping in the streets.  The law 
was found to be unconstitutional 
because it criminalized behavior 
that was unavoidable given the fact 
that there was not enough shelter 
space for every homeless individual 
in L.A.  

Florida Class Action Lawsuit 
Filed Against Department of 
Children and Family Services:  
Florida attorneys filed a class action 
lawsuit April 4, 2006 against the 
Florida Department of Children and 
Family Services (DCF) and their 
subcontractor foster care provider, 
Big Bend Community Based Ser-
vices.   

The two were sued in a class action 
lawsuit for failing to find foster 
placements for children.  Further-
more, DCF and Big Bend were ac-
cused of forcing special needs chil-
dren who had not been placed in 
foster care to sleep in a conference 
room located in the DCF office 
building.  The judge issued a tem-
porary injunction banning the prac-
tice.   

The potential result is 

that students with 

behaviors related to 

their disabilities may 

be displaced from their 

current educational 

setting for repeated 

infractions instead of 

receiving the support 

they need. 

 State ex rel Dept. of Human Ser-
vices v. Keeton, 205 Or App 570 
(2006).   Although mother had a 
history of sexual conduct with a 
minor, she was willing to partici-
pate in services and was not 
shown to be a danger to her chil-
dren.  Therefore, the court of ap-
peals overruled a judgment termi-
nating her parental rights because 
the state did not prove by clear 
and convincing evidence that she 
was unfit or that removal was in 
the best interest of her children.   

Case Law, Continued  
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Juvenile clients in both delin-
quency and dependency cases may 
commonly practice self-injurious 
behavior (SIB), such as cutting on 
their arms or legs, taking an over-
dose of medication or tying ropes 
around their necks. Responses to 
such activities vary from viewing 
them as suicidal behavior, which 
calls for a trip to the emergency 
room or crisis intervention, to view-
ing them as manipulation.  In some 
settings punishment or isolation is 
imposed for SIB.   

Experts in self-injurious behav-
ior point out the need to distinguish 
when SIB is an attempt at ending 
one’s life as opposed to a self-
soothing action or a cry for atten-
tion and help.  Some individuals 
who practice SIB report that they 
feel a sense of emotional relief 
when they injure themselves.  But 
some of these efforts at self-
soothing or attention seeking acci-
dentally result in death or serious 
injury, so it is important that all SIB 
be responded to appropriately.   

 A recent study conducted 
at Cornell and Princeton Universities 
found that one in five students 
practice SIB.  Seventy percent of 
these students had done SIB nu-
merous times.  Approximately half 
of those who hurt themselves had 
experienced some type of abuse.   

While SIB is not considered 
suicidal behavior, those who prac-
tice it are more likely to have suici-
dal tendencies.  They are also more 
likely to be female and to have eat-
ing disorders.  SIB is growing at the 
high school and middle school level 
as well.  It is unclear whether the 
growth is due to increased aware-
ness of the issue or to a rise in the 
behavior. (Health study: 1 in 5 stu-
dents practice self-injury, 
www.cnn.com June 5, 2006.) 

Cutting and other SIB is also a 
growing concern among correc-
tional facilities, including juvenile 
institutions.  This rise is due in part 
to increased incarceration of men-
tally ill people.  While many of 
these injuries can lead to suicide, 
not all SIB is undertaken for the 
purpose of causing death.  A 
deeper understanding of SIB might 
help those who work with youth 
and adult inmates to better under-
stand and treat the behavior. 

  There are four different 
functions of SIB.  First, some peo-
ple who prac-
tice SIB are 
suicidal, and 
SIB is a way 
for them to 
punish them-
selves.  Sec-
ond, some are 
mentally ill 
and have de-
lusions that 
tell them to 
hurt them-
selves.  Third, others have border-
line personality disorder and use 
cutting as a way to disassociate and 
soothe themselves.  Finally, there 
are some who use cutting to ma-
nipulate and to have control over 
their environment.   

It is essential that individuals 
involved in SIB are provided a diag-
nostic assessment, a good suicide 
assessment, an in-depth review of 
their psychological history and an 
interview to identify triggers in or-
der to reveal what is behind the 
SIB. 

 There are a variety of ways 
in which SIB may be effectively 
managed including medication, a 
change in placement and education 
on the tools for individuals to help 
themselves manage their behaviors.   

One therapy that is being used 
successfully in correctional settings is 
Dialectical Behavioral Therapy (DBT) 
which works with people with SIB to 
accept themselves as they are while 
working with them to change their 
behavior.  As part of their treatment, 
each patient learns mindfulness, 
emotional regulation and interper-
sonal effectiveness skills.  In the 
community at large, DBT has resulted 
in a thirty percent reduction in SIB.   

 A sixteen-week trial in which 
DBT was adapted for inmates was 
well received by correctional staff in 

Connecticut prisons.  The 
adaptations included the 
addition of graphics to the 
reading materials which 
were re-written at a fifth 
grade reading level and 
utilized examples relevant 
to the correctional environ-
ment.  Inmate treatment 
also used alternatives to 
the practice of following 
the initial program with 
individualized treatment.  

Trials in Washington State have also 
proven successful.   

Challenges to establishing DBT 
programs in the correctional setting 
include the need for support and 
staffing.  Furthermore, the program 
stressed it should be followed as de-
signed or important elements will be 
missing which will render the applica-
tion of the program ineffective.  De-
spite the challenges, those who have 
used the program say it is worth the 
effort in order to address SIB in cor-
rectional facilities.   Cutting, Banging, 
and Self-Injurious Behavior Among 
Inmates, by Michelle Gaseau, No-
vember 21, 2005.  
(http://www.corrections.com/news/ar
chives/results2.asp?ID=14367) 
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talk about some of the conditions that give rise to 
parental unfitness and their significance.  Other 
presenters will discuss:  extreme conduct cases, 
the role of the lawyer for the child, ICWA cases, 
representing incarcerated parents, and other is-
sues.  Comprehensive materials will be provided. 

 COST:    Contributions from the sponsors of this 
event – the Juvenile Court Improvement Project, 
the Oregon State Bar (Juvenile Law Section), the 
Juvenile Rights Project, the Oregon Criminal De-
fense Lawyers Association, the University of Ore-
gon Law School, and the Office of Public Defense 
Services – will help to keep the cost of this CLE 
low.  

 REGISTRATION:  Registration for the conference 
will begin in the late summer.   
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Save the Date: 

16th National Conference on Child 

Abuse and Neglect 

April 16 - 21, 2007 

In Portland, OR 
 

Call for Abstracts 

The Conference theme is Protecting Children, Promoting 

Healthy Families, and Preserving Communities.  Plan to 

join the Office on Child Abuse and Neglect and more 

than 40 National Co-Sponsors in Portland to forge new 

partnerships, exchange cutting-edge information on re-

search, review model programs, and learn innovative 

techniques that hold promise for mobilizing communi-

ties on behalf of children and families. 

Abstracts can be submitted electronically at: 

 www.pal-tech.com/web/callforpapers/  

Any questions, please email 16conf@pal-tech.com or by 

phone at 703-528-0435.    Remember - you can create 

your abstract in WORD and cut and paste it into the ap-

plication.       

◊ 

JUVENILE LAW ATTORNEYS:  

 SAVE THE DATE! 

ADVANCED SEMINAR ON  

PERMANENCY HEARINGS AND TERMINA-

TION OF PARENTAL RIGHTS CASES 
 WHEN:  Monday and Tuesday, October 16 and 17, 2006 
(during the annual judicial conference) 

 WHERE:  Red Lion Hotel Conference Center, Coburg 
Rd., Eugene, Oregon 

 WHAT:  This will be a two-day conference covering the 
substantive, procedural and evidentiary law applicable to 
permanency hearings in juvenile dependency cases and 
to termination of parental rights cases.  It will be de-
signed for experienced lawyers but open to other law-
yers as well.  National and local presenters will discuss 
case presentation and evidentiary issues.  Experts will 

AG Crime Victims’  

Advisory Committee 

Many Oregon laws, both in the state Constitution 
and in statutes, address crime victims’ rights.  How-
ever, victims’ rights advocates have been concerned 
because even those familiar with victims’ rights advo-
cacy experienced difficulty locating and understand-
ing some of these rights.   

In 2002 Portland State University conducted a 
Crime Victims Needs Assessment in which fifty-nine 
percent of victims indicated that they believed crime 
victims’ rights were not enforced in their situations.  
While there has been some progress indicated in fol-
low-up interviews, most agreed there was room for 
improvement.   

In response to awareness and enforcement con-
cerns, Oregon Attorney General Hardy Myers ap-
pointed a three-year Crime Victims’ Rights Advisory 
Committee, which is funded by the U.S. Department 
of Justice, Office for Victims of Crime.  The committee 
is responsible for developing a plan to ensure that 
crime victims are aware of and able to exercise the 
rights afforded to them.    

Doug Beloof chairs the committee which is made 
up of twenty-four representatives from various fields 
(Continued, p.  14) 
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The Youth Transition Funders Group (YTFG) 
issued a briefing paper in November 2005 titled 
“Redirecting Youth from the School-to-Prison Pipe-
line; Addressing Cross-Cutting Issues in Youth Ser-
vices”.  The following contains selected information 
from the article by Miller, Ross and Sturgis.   

The term “school-to-prison pipeline” refers to a 
dynamic where, rather than preparing youth for 
college and successful careers, educational systems 
are actually turning out unprepared teenagers who 
move much too easily from school to juvenile de-
tention centers, and sometimes to the adult prison 
system.  The YTFG has identified two common 
practices that require systemic change in order to 
put an end to this phenomenon.    

The first is the overuse of exclusionary disci-
pline (i.e., suspension and expulsion) and “zero 
tolerance” policies.  The YTFG points out that re-
search has proven these strategies to be ineffective 
in correcting behavioral issues for adolescents tran-
sitioning to adulthood.  Developmentally appropri-
ate policies, with a focus on academic success and 
early intervention, are needed to replace the popu-
lar use of unproductive and exclusionary practices.  
Keeping youth connected to their home school and 
the learning environment is a crucial step in cor-
recting the school-to-prison problem. 

The second issue targeted by YTFG for reform is the exis-
tence of biases based on race and ethnicity that funnel youth 
of color into the school-to-prison pipeline at alarmingly higher 
rates than white students.  The YTFG suggests system ac-
countability for the disproportionate number of minority youth 
in juvenile detention centers through the use of extensive 
research and data review.   

These two practices have impacts on the nation’s econ-
omy, local communities, and teenagers themselves that con-
tinue long beyond school-aged years.  Young adults with 
criminal records are disadvantaged when it comes to admis-
sion to college and employment, and they may even lose their 
right to vote or to receive student financial aid.  Again, these 
disadvantages disproportionately effect youth of color in com-
parison to their white peers, furthering the problem of sys-
tematic racial and ethnic disparities. 

Legislative accountability practices for school districts may 
actually compound the problem.  The No Child Left Behind 
Act increases school district responsibility for the academic 
success of its students, but a shortage in resources and fund-
ing sometimes results in pressure on the district to retain low-
performing students or to encourage them to obtain a Gen-
eral Equivalency Diploma (GED) rather than a standard high 
school diploma.  The YTFG is concerned with the possibility 
that these dynamics “pave the way” for students to drop out 
of high school and/or become involved with the juvenile jus-
tice system.   (continued, page 14) 
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Briefing Paper: Redirecting Youth from the School to Prison Pipeline 

 By Gloria Trainor, Law Clerk 

“…[T]he link between poor educational experiences and the 
justice system is not automatic, nor does it follow one single 
pattern. It may include the male youth who graduates from 
school with poor grades and struggles to find work, and who 
finds himself spending more time on the street with friends 
and getting in trouble with the police. It may include the 
young woman who is arrested in school for a fight, finds her 
school attendance disrupted by court appearances that lead 
her to drop out of school, and who later goes to jail for a 
series of shoplifting offenses. It may include the young man 
who cannot find a place at school after being released from 
a juvenile training school for a drug offense and who finds 
himself out of school, selling drugs and ultimately 
incarcerated for a drug felony offense. Many young people 
within the United States have stories similar to these.” 

—Joel Miller, Tim Ross, and Christine Sturgis 

“The most direct route by which school youth 
enter the justice system follows from schools’ 
reliance on criminal justice responses as a 
method of disciplinary control.  For overworked 
school administrators there is a strong incentive 
to allow or encourage the use of arrest—it often 
relieves school staff of responsibility for 
addressing the problem behavior, may remove 
the need to follow up with the youth’s family, 
and should the juvenile justice system detain or 
place the youth, the school no longer has to 
monitor the youth’s future behavior. In addition, 
relying on arrest also removes a youth who is 
likely to score poorly on standardized tests.” 

—Joel Miller, Tim Ross, and Christine Sturgis 



0606_Bulletin/0606_ch410_bullet
in.html 

Other Resources: The 2005-2006 
contract between the DHS Office of 
Mental Health and Addictions Ser-
vices can be found at:  

http://www.oregon.gov/DHS/ment
alhealth/mho/mho-

agreements/05-06/main.shtml 

 Information on the Children’s 
Mental Health System Change can 
be found at: 

http://www.oregon.gov/DHS/ment
alhealth/child-mh-soc-in-plan-
grp/main.shtml 

children on open OHP cards who 
are receiving residential or day 
treatment services, because OMAP 
treats them as “all-inclusive” mental 
health services. 

The bulletin announcing the 
temporary rule change can be found 
at: 
http://arcweb.sos.state.or.us/rules/

 The National Juvenile Defender 
Center has announced the availabil-
ity of the 2nd Edition of the Juvenile 
Defender Delinquency Notebook. 

 This guide, updated and im-
proved for 2006, describes in detail 
and with practical explanations how 
to zealously and effectively repre-
sent youth in delinquency cases. 
The Delinquency Notebook is an 
invaluable tool for new juvenile de-
fenders or attorneys looking to im-
prove their advocacy in many areas 
of juvenile defense.  The 526 page 
guide is divided into eleven chap-

ters including:   

• An overview of the Role of the 
Juvenile Defender  

• Initiating the Attorney-Client 
Relationship 

• Mental Health & Competency 
• Arrest & Processing 
• Discovery & Investigation  
• Developing a Defense 
• Pre-adjudication Proceedings  
• Transfer to Criminal Court 
• Plea Bargaining 

• Adjudication 
• Disposition 
• Appeals and Related Proceed-

ings.   
 Appendices include sample 
documents, principles and stan-
dards and contacts and resources. 

 To download an electronic ver-
sion of this advocacy and training 
guide, please go to: 
 http://www.njdc.info/pdf/
delinquency_notebook.pdf 

 The 9th U.S. Circuit Court of 

Appeals had ruled this spring that 

municipalities in which the number 

of homeless people outnumber the 

city’s shelter bed capacity cannot 

enforce laws prohibiting lying, 

sleeping or sitting on streets and 

sidewalks, according to the Orego-

nian article. 

 Kathy Oliver, director of a pro-

gram serving homeless youth, Out-

side In, criticizes the city’s ap-

 The Oregonian reported on 

May 24, 2006, that Mayor Tom Pot-

ter and the City of Portland will 

consider extending the so-called 

‘sit-lie’ ordinance for six months 

past its scheduled expiration in 

June. 

 The ordinance forbids people 

from sitting on public downtown 

sidewalks or creating a “trip haz-

ard.” 

proach.   She states in the article 

that it doesn’t do any good to move 

homeless people off of sidewalks 

when they have nowhere else to go. 

 Neither Mayor Potter nor the 

Portland Police Bureau see the ordi-

nance as particularly effective, and 

the Mayor has also called for a com-

mittee to study and recommend 

ways to obtain new services for 

homeless people, as well. 
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  Moving on: Analysis of Federal 
Programs Funding Services to 
Assist Transition-Age Youth 
with Serious Mental Health 
Conditions reviews fifty-seven 
federally funded programs which 
can help youth with serious mental 
health conditions transition into 
adulthood.  The programs vary in 
purpose and target population.  A 
few are aimed at economically dis-
advantaged people, some target 
youth generally, a number of pro-
grams focus on transition, and 
some are specifically for youth with 
disabilities.  The paper identifies 
barriers with certain programs, in-
cluding age limits, financial eligibil-
ity requirements, and funding avail-
ability, but emphasizes that there 
are many programs to help each 
youth transition smoothly.  Sections 
of the review are available online at 
http://www.bazelon.org/publication
s/movingon/. 

Fostering Hope: Preventing 
Teen Pregnancy among Youth 
in Foster Care was a collaboration 

between The National Campaign to 
Prevent Teen Pregnancy 
(www.teenpregnancy.org) and Uh-
lich Children’s Advantage Network 
(www.ucanchicago.org.)  The re-
port examined many studies which 
show that foster care youth experi-
ence higher rates of sexual activity 
and teen pregnancy.  Foster youth 
also generally have sex at a 
younger age, engage in a higher 
risk of sexual activity, and are more 
likely to carry a pregnancy to term 
compared to non-foster care youth.  
Through a qualitative study utilizing 
focus groups with foster youth 
(including teen parents) and their 
foster parents, the study was able 
to highlight patterns, some of which 
are common among all youth and 
some of which are unique to foster 
youth.  Some of the patterns the 
study identified include: foster 
youth are pressured to have sex, 
they often lack (but want) strong 
relationships with adults, and they 
see benefits in having children.  
The foster care youth say they have 
access to information, services and 

contraception to prevent pregnancy 
but view it as too little too late or 
say they are not motivated to utilize 
the resources.  Additionally, the 
study found that foster youth are 
thinking about the future, but act 
on impulse.  The study also found 
that there is a lack of trust between 
the genders, for example some 
boys think girls get pregnant on 
purpose and some girls think boys 
get them pregnant on purpose.  
Finally, the foster youth said they 
thought it would be important to 
hear from teen parents about the 
consequences of early teen preg-
nancy.  The article is available 
online at http://
www.teenpregnancy.org/resources/
reading/pdf/Fostering_Hope.pdf. 

achievement or behaviors that 
interfere with the learning envi-
ronment.  These professionals 
can assist identified children in 
accessing the extra help and ser-
vices they need to help them 
achieve success.  

The report also cites exam-
ples of police bureaus that have 
changed their practices in re-
sponding to student behavior in 
school.  The Baltimore, MD, po-
lice, for example, strove to re-
duce the incidence of student 
arrests and focus instead on di-
version to teen court, community 
conferencing and community me-
diation.  

There are several promising 
practices that may ameliorate these 
systemic problems.  Partnerships 
between public systems will un-
doubtedly raise students’ academic 
accomplishments and lessen disci-
pline problems, a positive alterna-
tive to excluding these students and 
feeding the school-to-prison pipe-
line.  In addition, information shar-
ing and joint responsibility for chil-
dren’s education and welfare be-
tween school districts and the juve-
nile justice system can serve to pre-
vent children from “falling through 
the cracks.”   

Specific practices, such as plac-
ing social workers in schools can 
facilitate the early identification of 
students with low academic 

of expertise.  Twenty-two additional 
members serve on the six subcom-
mittees.  At the end of the first year, 
the committee was reviewing a Com-
pliance Implementation Draft that is 
intended to address many of the 
problems facing crime victims.   

The Compliance implementation 
Project was undertaken to increase 
awareness of and compliance with 
victims’ rights laws, implement train-
ing and a system for reporting and 
resolving noncompliance, assess the 
effectiveness of the efforts, and as-
sess any additional resources that are 
needed to ensure effective imple-
mentation, even after the end of the 
three year program.   

From The Oregon Crime Victims’ 
Rights Compliance Implementation 
Project, by Carol Schrader, Volume 
47 MDT Quarterly, April 2006. 

Page 14 

ONLINE RESOURCES 

Pipeline, continued from p. 11 

The Juveni le  Law Reader  

Crime Victims,  

Continued from 

Page 11 



3. Small, regional facilities. The Missouri juvenile system 
has devolved its youth confinement to small facilities near 
the youth’s family and community ties. Since personal 
attention fosters rehabilitation, this model lowers recidi-
vism and state expenditures. 

4. Therapeutic attitudes. Small facilities alone do not 
immediately result in rehabilitation. They must be staffed 
by personnel committed to an emphasis on treatment and 
reform. 

5. Education and Vocational Training. Many states sur-
veyed failed to meet the general, special and vocational 
needs of the youth mandated by IDEA, the Rehabilitation 
Act and state constitutional guarantees of free public edu-
cation—setting up the youth for failure upon release. An 
ideal system offers education provided by qualified in-
structors with adequate supplies and time to devote indi-
vidual attention to the needs of the youth. 

6. Classification. Some of the violence and abhorrent 
conditions found in juvenile incarceration systems re-
sulted from poor classifications—dangerous youth placed 
with vulnerable youth without thought to consequences. 
In fact, most incarcerated youth are low-level offenders 
with low public safety risk, or youth with behavioral, men-
tal health or substance abuse issues. An effective juvenile 
justice system performs a risk assessment on each youth 
using age, size, background and temperament as key 
factors, so that appropriate and safe placements may be 
assigned.  

7. Mental health treatment. Recent studies have shown 
that youth with mental illness, mental health disorders, 
substance problems and serious emotional disturbance 
represent an alarming percentage of incarcerated youth. 
Prison-like environments worsen these conditions, as they 
sit warehoused in a facility indefinitely. These children 
would benefit from a less restrictive environment and ac-
cess to adequate mental health care.  

8. Aftercare (Reintegration and Reentry). To facilitate 
transition back into society and lessen recidivism, the arti-
cle recommends a system of aftercare that parallels pro-
bation but actually provides services necessary to reinte-
grate: life-skills and employment training. This transition 
should start long before the youth’s release from custody. 

 The Oregon Law Review article is available on-line at: 
http://www.law.uoregon.edu/org/olr/archives/84/844abra
ms.pdf 
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against incarcerated children in the form of overcrowd-
ing, understaffing, neglect of medical and mental health 
needs, failure to provide educational services, beatings, 
sexual violence, chemical exposure and death.  

The Department of Justice body charged with in-
specting these facilities under the Civil Rights of Institu-
tionalized Persons Act (CRIPA) described the conditions 
in many of these facilities as “barbaric.”  

The article, however, notes that one state had been 
successful in the treatment and rehabilitation of delin-
quent youth. Part II explains how Missouri avoided 
these tragic pitfalls in institutions by implementing a 
creative, reformative program for youth offenders.  

The Missouri model employed a treatment-oriented 
solution to its juvenile crime problem: consistent ther-
apy and supervision in small, community-based facilities 
near the child’s home and community ties.  

The Missouri juvenile justice system ensures the 
least restrictive placement possible, in-depth assess-
ment of youth, separation of violent offenders from 
more vulnerable youth and an emphasis on community 
service. By shifting its goal from retribution to rehabili-
tation, Missouri managed to reduce recidivism, and con-
sequently public expense, to the lowest in the nation.  

Drawing from the Missouri model, Part III of the 
article suggests an eight-step blueprint for a successful 
juvenile reformation program: 

1. Political will. Decision-makers must show willing-
ness and commitment to “recalibrate the delicate bal-
ance between rehabilitation and incarceration.” Id. at  
1071. The pendulum of public opinion has swung from 
the retribution hungry attitudes of the mid-1990’s to a 
society in favor of effective treatment of youth. Abrams 
explains that the powers-that-be can tap into shifting 
opinion by rephrasing a focus on treatment from “soft” 
and “coddling” to common-sense and smart. 

2. Prevention programs. Though unpopular due to 
upfront expenditures, prevention programs (or 
“accelerated diversion”) have proved an effective alter-
native to approaches aimed at reaction and punish-
ment. By mitigating the underlying causes of juvenile 
violence through recreation, education, job training, 
mentoring, tutoring, positive supports and ties to com-
mitted adults, a state avoids youth contact with the 
juvenile system and up to $270/day in confinement 
costs. 
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Children enrolled in the Oregon 

Health Plan are entitled to 

medically appropriate mental 

health services. 

 The Oregon Advocacy Center and Juvenile Rights Pro-

ject, Inc. are pleased to announce the Children’s Mental 

Health Access Project.  JRP and OAC advocates are avail-

able to assist enrolled children and their parents or 

guardians access Oregon Health Plan-covered services, 

such as: 

• Intensive Community-Based Treatment Services 
(e.g., home/community supports) 

• Respite Care 

• Intensive Treatment Services (residential or day 
treatment services) 

• Outpatient Care 

• Care Coordination  

 OAC and JRP advocates can provide assistance when 

OHP-enrolled children are denied medically appropriate 

mental health services, when covered services are not de-

livered with reasonable promptness, or when the agreed-

upon services are not properly delivered. 

 JRP and OAC can advocate with Mental Health Organi-

zations and/or providers to ensure that OHP members 

receive the services to which they are entitled, and, if nec-

essary, help children and families file grievances and re-

quests for Medicaid fair hearings (appeals), including rep-

resentation in cases that go to a hearing. 

Children’s Mental Health 

Access Project 

Mark McKechnie, MSW 

Juvenile Rights Project, Inc. 

Phone: 503-232-2540, x. 249 

Toll Free: 1-866-608-1212 

Fax: 503-231-4767 

E-mail: Mark@jrplaw.org 

Oregon Advocacy Center  

and Juveni le R ights Project,  

Inc.  

Amanda Mays, Advocate 

Oregon Advocacy Center 

Voice: 503-243-2081  

1-800-452-1694 (toll free) 

TTY: 503-323-9161  

1-800-556-5351 (toll free) 

Fax: 503-243-1738 

E-mail: amays@oradvocacy.org 

Contacts: 

Children’s Mental Health Access Project  

services are provided free of charge. 


